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PROPOSED  RULES 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 
OfRce  of  Education 
[4SCFR  Part  112] 

SCHOOL  CONSTRUCTION 
Assistance  in  Cases  of  Certain  Disasters 

In  accordance  with  section  503  of  the 
Education  Amendments  of  1972  (Pub.  L. 
92-318)  and  pursuant  to  the  authority 
contained  in  section  16  of  Pub.  L.  81—815, 
as  amended  (20  U.S.C.  646),  the  Com¬ 
missioner  of  Education,  with  the  approv¬ 
al  of  the  Secretary  of  Health,  Education, 
and  Welfare,  proposes  to  amend  Title  45, 
Part  112  of  the  Code  of  Federal  Regula¬ 
tions  to  read  as  set  forth  below.  The 
regulations  contain  mandatory  require¬ 
ments  for  the  program,  and  at  present 
there  will  be  no  guidelines.  Should 
Adelines  be  Issued  in  the  futxire,  they 
would  be  limited  to  material  in  the 
nature  of  suggestions  and  recommenda¬ 
tions  for  prog^ram  management  and 
operation. 

1.  Program  purpose.  Section  16  of  Pub. 

L.  81-815  provides  for  school  construction 
assistance  In  cases  of  certain  disasters. 

2.  Section  503  procedures  and  effect. 
Section  503  of  the  Education  Amend¬ 
ments  of  1972  requires  the  Commissioner 
to  study  all  rules,  regulations,  guide¬ 
lines,  or  other  published  interpretations 
or  orders  Issued  by  him  or  by  the  Secre¬ 
tary  after  June  30,  1965,  in  connection 
with,  or  affecting,  the  administration  of 
Office  of  Education  programs;  to  report 
to  the  Committee  on  Labor  and  Public 
Welfare  of  the  Senate  and  the  Commit¬ 
tee  on  Education  and  Labor  of  the  House 
of  Representatives  concerning  such 
study;  and  to  publish  in  the  Federal 
Register  such  rules,  regulations,  guide¬ 
lines,  Interpretations,  and  orders,  with  an 
opportunity  for  public  hearing  on  the 
matters  so  published.  The  regulations 
proposed  below  reflect  the  results  of  this 
stu^  as  it  pertains  to  the  program 
under  section  16  of  Pub.  L.  81-815.  Part 
112  will  be  published  in  final  form  follow¬ 
ing  the  evaluation  of  comments  received 
in  writing  or  during  the  public  hearing. 
The  regulations  will  become  effective  30 
days  after  such  publication  in  the  Fed¬ 
eral  Register  at  which  time  they  will 
supersede  all  preceding  rules,  regula¬ 
tions,  guidelines,  and  other  published 
interpretations  and  orders  issued  in  con¬ 
nection  with  or  Effecting  Part  112. 

3.  Effect  of  Office  of  Education  general 
provisions  regulations.  The  proposed  reg¬ 
ulations  differ  from  the  current  regula¬ 
tions  in  that  they  omit  certain  pro¬ 
visions  which  are  presently  covered  in 
45  CFR  Part  112  l^ause  these  will  be 
covered  in  the  future  imder  the  overall 
Office  of'  Education  General  Provisions 
regulations,  published  xmder  notice  of 
proposed  rule  making  in  the  Federal 
Register  at  38  FR  30654  (November  6, 
1973). 

As  indicated  in  $  112.16  of  these  pro¬ 
posed  regulations,  most  of  the  provisions 
contained  in  the  “General  Provisions  for 
Office  of  Education  Programs",  parts  100 
(General)  and  100a  (Direct  Project 


Grant  and  Contract  Programs) ,  are 
pllcable  to  assistance  pursuant  to  section 
16  of  Pub.  L.  815.  Since  many  ot  these 
provisions  are  required  to  be  aivlled  to 
this  program  by  OMB  Circular  No.  A-102, 
this  is  appropriate. 

However,  as  §  112.16  also  stipulates, 
certain  portions  of  these  General  Pro¬ 
visions  Regulations  are  not  appropriate 
for  application  to  assistance  imder  sec¬ 
tion  16  for  two  reasons.  First,  paragraph 
(a)  of  S  112.16  lists  those  portions  which 
are  not  applicable  because  they  conflict 
with  certain  provisions  of  section  16,  as 
follows: 

a.  Section  100a.26(b)  (Criteria  for  re¬ 
view  of  applications) ;  Since  section  16 
provides  a  statutory  entltlemoit  and  in¬ 
volves  no  specific  proposed  educational 
program,  many  of  the  factors  enumer¬ 
ated  cannot  appropriately  be  applied  to 
the  review  of  applications: 

b.  Section  lOOa.161  (Title  to  site): 
Secticm  6(b)  (1)  (B)  of  the  Act  supplies 
different  requiremraits  with  regard  to  the 
title  to  the  site  upon  which  assisted 
activities  are  to  take  place. 

(20  U.S.C.  636(b)(1)(B)) 

c.  Subpart  L,  §{  lOOa.209-220  (Property 
management  requirements) :  Under  sec¬ 
tion  16,  title  to  the  school  facilities  v^ts 
in  the  applicant,  subject  only  to  the  fol¬ 
lowing  statutory  limitation: 

*  *  *  scliool  facilities  of  such  agency  will 
be  available  to  the  Children  for  whose  educa¬ 
tion  contributions  are  provided  In  this  chap¬ 
ter  on  the  same  terms,  •  •  •  as  they  are 
available  to  other  children  in  such  school 
district. 

(20  UB.C.  636(b)  (1)(P)) 

Thus,  for  example,  there  is  no  author¬ 
ity  to  confine  the  use  of  any  real  property 
or  nonexpendable  personal  property 
which  may  be  acquired  with  assistance 
under  section  16  to  any  particular  educa¬ 
tional  program  or  project.  In  fact,  as 
indicated  above,  section  16  of  Pub.  L.  815 
does  not  require  an  applicant  to  provide 
specifics  with  regard  to  any  proposed 
educational  program  or  project.  Conse¬ 
quently,  the  property  management  re¬ 
quirements  contained  in  Subpart  L  of 
the  General  Provisions  cannot  appro¬ 
priately  be  applied. 

d.  Section  lOOa.233  (Sale  of  real  and 
personal  property) :  See  comment  (c) 
above. 

e.  Secti<m  lOOa.235  (Other  program 
income) :  See  comment  c  above. 

Paragraph  (b)  of  S  112.16  of  these  pro¬ 
posed  regulations  lists  those  portions  of 
the  general  provisions  regulations  which 
are  not  appropriate  for  application  to 
assistance  pursuant  to  section  16 
because,  by  their  own  terms,  they  impose 
requirements  with  regard  to  activities 
which  may  not  be  conducted  under  sec¬ 
tion  16.  For  example,  several  portions  of 
the  general  provisions  regulations  Impose 
requirements  with  regard  to  noncon¬ 
struction  projects,  while  section  16  of  the 
Act  provides  only  for  construction  activi¬ 
ties.  (See  general  provisions  regulations, 
§S  lOOa.43  and  lOOa.62).  Thus  these  sec¬ 
tions  of  the  general  provisions  regula¬ 
tions  are  referred  to  as  "not  pertinent” 


In  i  112.16(b)  of  the  proposed 
regulations. 

4.  Citations  of  legal  authority.  As  re¬ 
quired  by  sectkm  431(a)  of  the  General 
Education  ProvlsloDs  Act  (20  VJB.C. 
1232(a) )  and  secUcm  503  of  the  Educa¬ 
tion  Amendments  of  1972,  a  citation  of 
statutory  or  other  legal  authority  for 
each  section  of  the  regulations  has  been 
placed  in  parentheses  on  the  line  follow¬ 
ing  the  text  of  the  section. 

On  occasion,  a  citation  appears  at  the 
end  of  a  subdivision  of  tl^  section.  In 
that  case  the  citation  is  to  all  ttiat  ap¬ 
pears  in  that  section  above  the  citation. 
When  the  citation  appears  only  at  toe 
end  of  toe  section,  it  applies  to  toe  entire 
section. 

5.  Opportunity  for  public  hearing. 
Pursuant  to  section  503(c)  of  toe  Educa¬ 
tion  Amendments  of  1972,  the  Ownmis- 
sioner  will  provide  Interested  parties  an 
opportunity  for  a  public  hewing  on  these 
regulations,  as  follows: 

A  hearing  will  take  place  at  toe  U.S. 
Office  of  Education  on  August  26,  1974 
in  the  auditorium  of  Regional  Office 
Building  Three  (ROB-3)  located  at  7th 
and  D  Streets  SW.,  Washington,  D.C. 
20202,  from  9  a.in.  to  10  a.m.  The  pur¬ 
pose  of  the  hearing  is  to  receive  cwn- 
ments  and  suggestions  on  the  published 
materials. 

Parties  interested  in  attending  toe 
hearing  should  notify  the  Office  (tf  Edu¬ 
cation,  400  Maryland  Avenue  SW.,  Room 
2079-G,  Washington,  D.C.  20202,  Atten¬ 
tion:  Chairman,  Office  of  Education  Task 
Force  on  section  503,  and  are  urged  to 
submit  a  written  copy  of  their  comments 
with  such  notification.  Each  party  plan¬ 
ning  to  make  oral  comment';  at  toe  hear¬ 
ing  is  urged  to  limit  his  presentation  to  a 
maximum  of  fifteen  minutes. 

Written  (XHiunents  and  recommenda¬ 
tions  may  also  be  sent  to  the  above  ad¬ 
dress,  altontlon:  Chairman,  Office  of 
Education  Task  Force  on  section  503.  All 
r^evant  material  received  prior  to  the 
date  of  the  hearing  will  be  considered. 
Comments  and  suggestions  submltt^  in 
writing  will  be  available  for  review  in 
the  above  office  between  the  hours  of 
9  am.  and  4:30  p.m.,  Monday  through 
Friday  of  each  week. 

(Catalog  of  Federal  DcanesUc  Assistance  Pro¬ 
gram  No.  13.477,  School  Construction  Aasist- 
anoe  In  Federally  Affected  Areas — Construc¬ 
tion.) 

Dated:  March  25, 1974. 

John  Ottina, 

IJ.S.  Commissioner  of  Education. 
Approved:  April  19,  1974. 

Caspar  W.  Weinberger, 

Secretary  of  Health, 

Education,  and  Welfare. 

PART  112— SCHOOL  CONSTRUCTION  AS¬ 
SISTANCE  IN  CASES  OF  CERTAIN 
DISASTERS 

Subpart  A — Definitions 

112.1  Definitions. 

Subpart  B — Rnancial  Assistance 

112.2  Eligibility  for  financial  assistance. 

112.3  Payments. 
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Subpart  C — AppUcations 

Sec. 

lia.8  AppllCBtloDB. 

lia.lO  Detenmnatlon  at  prtorltlea  among 
appllcationa. 

lia.ll  Prohibition  against  payment  tar  re> 
llglouB  worship  or  Instruction. 

Subpart  D — General 

lia.l6  Applicability  of  General  Provisions 
Regulations. 

ATTTHoarrr:  Section  16,  (79  Stat.  1158) 
added  to  Pub.  L.  81-816  (ao  n.S.C.  646)  as 
amended,  unless  otherwise  noted. 

Subpart  A — Definitions 

§  112.1  Definitions. 

As  used  In  tbis  part — 

(a)  “Act”  means  Pub.  L.  815, 81st  Con¬ 
gress  (64  Stat.  976) ,  as  amended,  section 
16  of  which  was  added  by  the  first  section 
of  Pub.  L.  89-313  (79  Stat.  1158). 

(20  UJS.C.  646) 

(b)  “Complete  application”  means  a 
preapplication.  ExMbit  M-4  of  OMB 
Circular  No.  A-102,  and  such  other  sup¬ 
plemental  Information  as  the  Commis¬ 
sioner  may  request. 

(20  n.S.C.  636(b)  (1) .  646(c) ) 

(c)  “Piled”  means  that  all  necessary 
parts  of  the  preapplication  or  the  com¬ 
plete  application,  as  appropriate,  bear¬ 
ing  the  required  certification  and  veri¬ 
fications  by  the  State  educational 
agency,  are  received  by  the  Commis¬ 
sioner  on  or  before  the  applicable  filing 
date. 

(20  U.S.C.  636(a) ,  (b)  (2)  (B) ,  (c) ) 

(d)  “Initial  equipment”  means  any 
movable  eqxiipment  necessary  and  ap¬ 
propriate  to  equip  school  facilities. 

(20  n.S.C.  646(9) .  646(a) ) 

(e)  “Incident  period”  means  those 
days  officially  designated  by  the  Presi¬ 
dent  or  his  representative  as  the  dates 
upon  which  major  disaster  damages 
occurred. 

(20  UB.C.  646) 

(f)  “Latent  damages”  means  those 
damages  which,  in  the  Judgment  of  the 
Commissioner,  constitute  disaster  caused 
damages  to  school  facilities  which  may 
not  be  apparent  immediately  following 
the  incident  period  of  the  disaster. 

(20  UB.C.  646(a)) 

(g)  “Local  educational  agency”  as 
used  in  this  part  is  defined  in  sections 
15(11)  and  16(a)(1)(A)  of  the  Act.  If 
the  local  education  agency  as  so  defined 
does  not  have  the  responsibility  for  pro¬ 
viding  school  facilities,  and  that  respon¬ 
sibility  is  vested  in  a  State,  county,  city, 
or  town  agency,  then  the  term  shall  in¬ 
clude  such  an  agency,  together  with  the 
agency  having  exclusive  administrative 
control  and  direction  of  other  phases  of 
free  public  education. 

(20  n.S.C.  646(11),  646(a)  (1)  (A) ) 

(h)  “Major  disaster  area”  means  an 
area  which  is  determined,  pursuant  to 
section  102(1)  of  the  Disaster  Relief  Act 
of  1970  to  have  suffered,  after  August  30, 
1965,  a  major  disaster  as  a  result  of  any 


fiood,  drought,  fire,  hurricane,  earth¬ 
quake,  storm,  or  other  catastrophe  which 
is  or  threatens  to  be  of  sufficient  severity 
and  magnitude  to  warrant  disaster  as¬ 
sistance  by  the  Federal  Clovemment. 
That  certification  which  is  required  by 
section  102  of  the  Disaster  Belief  Act  of 
1970  by  the  Governor  of  the  State  in 
which  such  an  area  is  located  (relating 
the  need  for  disaster  assistance  in  that 
area  and  providing  assurance  of  the  ex- 
p^diture  of  a  reasonable  amount  of  the 
fvmds  of  the  government  of  that  State, 
or  of  a  political  subdivision  thereof)  will 
be  accepted  to  meet  the  certification  re¬ 
quirement  contained  in  section  16(a)  (2) 
of  the  Act,  if  it  contains  sufficient  in¬ 
formation  to  meet  the  purposes  of  that 
section. 

(20  UB.C.  646(a)(1)(A),  (a)(2).  1224(c): 
42nJ3.C.  4402(1)) 

(1)  “Member”  of  a  school  shall  be  de¬ 
termined  in  accordance  with  State  law 
or  regulation.  In  the  absence  of  State  law 
or  regulation,  such  a  member  is  a  child 
who  has  presented  himself  at  school  and 
has  been  placed  on  the  current  roll.  Such 
a  child  Shan  be  considered  a  member 
from  the  date  of  enrcffiment  until  he 
permanently  leaves  the  school.  Perma¬ 
nent  leaving  shaU  be  determined  under 
State  rules  if  such  are  applicable,  but  the 
date  of  permanent  withdrawal  shaU  be 
the  date  cm  which  it  is  officially  known 
that  the  pupil  has  left  school,  and  not 
necessarily  the  first  day  after  the  date 
of  last,  attendance.  Notwithstanding  ttie 
above,  if  contracts  to  make  tuition  pay¬ 
ments  with  regard  to  certain  children  are 
utilized,  then  membership  shall  be  deter¬ 
mined  in  accordance  with  the  provisions 
of  section  15(5)  of  the  Act. 

(20  nJS.0. 646(5)) 

(J)  “M«nbershlp”  means  the  sum  of 
members  of  a  school  as  defined  in  S  112.1 
(h). 

(20  n.S.C.  646(5)) 

(k)  “Minimum  school  facilities”  means 
the  lesser  of  either  (1)  or  (2) :  (1)  Those 
scho<d  facilities  necessary  (1)  to  operate 
a  program  of  free  public  educatKm  for 
the  membership  of  the  applicant  at  nor¬ 
mal  capacity  in  accordance  with  the  laws 
and  customs  of  the  State,  plus  (U)  to 
serve,  in  the  facilities  of  such  agency, 
those  children  referred  to  in  section  16 
(a)  (5)(B)  of  the  Act,  or 

(2)  Those  sch<kd  facilities  which  (1) 
existed  prior  to  the  disaster  (limited, 
however,  to  replacement  of  such  aretu 
in  like-kind) ,  plus  (li)  are  necessary  to 
serve,  in  the  facilities  of  such  agency, 
those  children  referred  to  in  section  16 
(a)  (5)(B)  of  the  Act. 

(3)  Such  term  does  not  Include  (1) 
athletic  stadiums  or  structures  or  facili¬ 
ties  intended  primarily  for  athletic  ex¬ 
hibitions,  contests,  or  games  or  other 
events  for  which  admission  is  to  be 
charged  to  the  general  public;  or  (11) 
Interests  in  land  and  off  site  improve¬ 
ments. 

(4)  Such  term  may  Include  an  audi¬ 
torium  or  gymnasixim,  or  both.  If  justi¬ 
fied  by  the  size  of  the  school’s  enrollment. 


the  educational  program  to  be  conducted 
and  the  standards  and  practices  in  the 
State.  Such  facilities  n)ay  provide  seating 
only  for  the  capacity  of  the  student  en¬ 
rollment. 

(5)  Air  conditioning  may  be  provided 
to  replace  any  air  conditioning  which 
existed  prior  to  the  disaster.  If  no  such 
air  conditioning  existed  prior  to  the  dis¬ 
aster,  then  it  may  be  provided  as  mini¬ 
mum  school  facilities  in  all  States  which 
are  in  whole  or  in  part  south  of  the  39“ 
parallel,  provided  a  letter  is  obtained 
from  the  authorized  representative  of 
the  State  that  air  conditioning  is  beinj 
provided  in  school  facilities  currently  be¬ 
ing  constructed  sol^  with  State  and 
local  funds.  Such  air  conditioning  may 
be  provided  in  any  other  State  only  if 
such  letter  is  obtained  and  supported  by 
a  survey  which  substantiates  that  air 
conditioning  is  provided  in  a  majority  of 
recently  constructed  school  facilities 
within  the  State. 

(20  U.S.C.  646  (9) .  (10) .  646(a)  (6) ) 

( l )  “Normal  capacity”  of  a  schoolroom 
means  the  number  of  pupil  stations 
which  the  room  accommodate  under  or¬ 
dinary  conditions  in  accordance  with  ^e 
laws  and  customs  of  the  State  governing 
free  public  education. 

(20  U.S.C.  646(a) ) 

(m)  “Preapplication”  means  ExhlUt 
M-1  of  OMB  Circular  Na  A-102  and 
such  supplemental  lnformatl(«  as  may 
be  requested  by  the  Commissioner. 

(20  U.S.C.  646(c)  ) 

(n)  “Replacement  or  restoration  of 
school  facilities”  means  the  reconstruc¬ 
tion  of  school  facilities  on  the  existffig 
foundation  and  the  making  of  substantial 
structural  repairs  to  school  facili¬ 
ties  which  were  seriously  damaged  or 
destroyed. 

(1)  Such  term  does  not  include  the 
making  of  urgent  repairs  to  protect  the 
school  facilities  from  further  damage  or 
deterioration  or  to  render  the  school  fa¬ 
cilities  immedlalj^ly  available  for  the  pro¬ 
viding  of  free  public  education. 

(2)  Such  term  Includes  reasonable  ex¬ 
penditures  in  order  to  avoid  or  reduce 
futiu-e  fiood  losses  (including  relocation) , 
in  accordance  with  Executive  Order 
11296.  The  reasonableness  of  such  ex¬ 
penditures  will  be  determined  by  the 
Commissioner  on  an  individual  basis, 
based  upon  such  factors  as  (1)  a  com¬ 
parison  of  such  expenditures  with  the 
cost  of  restoring  or  replacing  the  fa¬ 
cility  excluding  such  expenditures.  (11) 
the  probable  consequence  of  a  failure  to 
make  such  expendltiires.  and  (ill)  com¬ 
parative  cost  of  alternative  methods  of 
avoiding  or  reducing  future  fiood  losses. 
(20  U.S.C.  646(a);  E.  0. 11296) 

(o)  “Replacement  of  area  in  like- 
kind”  means  the  cost  of  replacing  or  re¬ 
storing  the  total  area  of  the  facility  seri¬ 
ously  damaged  or  destroyed  which  was 
in  use  at  the  time  of  the  disaster  with  a 
similar  permanent  or  temporary  facility. 
Permanent  school  facilities  include  those 
facilities  which  are  erected  or  con¬ 
structed  on  the  site  for  school  purposes. 


FEDERAL  REGISTER,  VOL  39,  NO.  144 — THURSDAY,  JULY  25,  1974 


2Tm 


PROPOSED  RULES 


affixed  to  the  site  and  which  have  a  uti¬ 
lization  period  oi  not  less  than  20  years 
from  the  date  of  being  so  affixed.  Tem¬ 
porary  school  facilities  means  all  other 
school  facilities,  including  those  facili¬ 
ties  which  (1)  may  be  classified  as  port¬ 
able,  relocatable,  demountable,  mobile 
trailers  or  frame  structures  and  (2)  are 
moved  onto  the  site  for  an  indefinite  pe¬ 
riod.  An  applicant  may  use  the  amount 
estimated  as  necessary  to  replace  or  re¬ 
store  temporary  facilities  to  instead  con¬ 
struct  permanent  facilities. 

(20  UJS.C.  646(a) ) 

(p)  “Seriously  damaged”  means  that 
a  s^ocd  facility,  structure  or  a  portion 
thereof  has  been  rendered  unusaUe  or 
partly  unusable  for  school  purposes  for 
an  extended  period  of  time. 

(20  UJS.C.  646(a)  (1),(3)) 

(q)  “School  facilities”  Includes  such 
facilities  as  defined  in  section  15(9)  of 
the  Act.  Such  term  Includes  only  such 
facilities  which  (1)  were  in  use  prior  to 
the  occurrence  of  a  major  disaster,  in¬ 
cluding  classrooms  and  related  facilities; 

(2)  are  newly  constructed  facilities  vdilch 
the  applicant  accepted  from  the  builder 
as  beiiig  completed;  and  (3)  are  facili¬ 
ties  for  the  replacement  or  restoratlcm  of 
which  the  local  educational  agency  or 
public  agency  is  legally  responsible  under 
the  State  law. 

(20U.S.C.  645  (9),  (10).&46(a)  (1).  (3),  (4)) 

(r)  “Total  square  feet  of  fioor  area” 
means  the  sum  of  square  feet  of  a  facil¬ 
ity  in  use  for  school  purposes  at  the  time 
of  the  disaster  f  rmn  the  exterior  wall  sur¬ 
face  to  exterior  wall  surface,  at  the  re- 
qjectlve  fioor  levels, 

(20  U5.C.  646(a) ) 

Subpart  B — Financial  Assistance 

S  112.2  Eligibility  for  financial  assist¬ 
ance. 

(a)  ESlglUUty  ftK*  financial  assistance 
will  be  determined  In  accordance  with 
the  lu-ovlslons  of  the  Act,  axKl  section 
7(a)  (4)  erf  Pub.  L.  81--874. 

(20  UB.0. 241-1  (a)  (4) .  e46(a)  (6) ) 

(b)  In  an  cases  determined  pursusuit 
to  clause  (a)  (1)  (A)  of  section  16.  if  the 
Ccmimlssioner  finds  that  funds  other 
than  Federal  funds  wlU,  in  the  near  fu¬ 
ture,  become  available  to  the  local  edu¬ 
cational  agency  specific^ally  for  the  pur¬ 
pose  of  providing  school  construction 
assistance  in  cases  of  such  disasters,  then 
Federal  financial  assistance  may,  to  the 
extent  that  such  funds  are  to  be^me  so 
available,  be  in  the  form  erf  a  repayable 
advance  subject  to  repajrment,  without 
Interest,  when  available. 

(20  UB.C.  646(a) ) 

(c)  Factors  whlc^h  the  Commissioner 
will  ccMQslder  when  determining  whether 
damages  recpilre  restoration  or  replace¬ 
ment  under  section  16  of  the  Act  (as  con¬ 
trasted  with  minor  repairs  authorized 
under  section  7(b)  of  Pub.  L.  81-874  (20 
U£.C.  241-1)  Include  the  following: 

<1)  The  ratio  of  sectiem  16  funds  avail¬ 
able  to  the  total  estimated  cost  of  re¬ 


placement  or  restoration  of  destroyed  or 
seriously  damaged  facility: 

(2)  The  speed  at  which  such  replace¬ 
ment  or  restoration  may  be  accomplished 
with  the  local.  State,-  and  Federal  funds 
available; 

(3)  Whether  the  x^nalnlng  structure 
must  be  razed  before  replacement  or  res¬ 
toration  can  commence; 

(4)  Whether  the  applicant  Intends  to 
rebuild  on  another  site; 

(5)  Whether  the  applicant  plans  res¬ 
toration  which  will  differ  significantly 
from  the  original  design  of  the  structure 
that  was  damaged; 

(6)  Whether  the  applicant  plans  to 
use  the  amount  estimated  as  necessary 
to  repair  or  restore  the  damaged  facility 
to  construct  additional  square  footage 
rather  than  to  repair  the  damaged  fa¬ 
cilities;  and 

(7)  Whether  an  insurance  settlement 
Is  made  on  the  basis  of  major  structuial 
damage  to  the  facility. 

(d)  Federal  financial  assistance  under 
section  16  of  the  Act  will  be  limited  to 
the  amount  deemed  by  the  Commis¬ 
sioner  to  be  necessary  as  additional  as¬ 
sistance  (after  considering  practicably 
available  local,  Btate  or  Federal  re¬ 
sources)  in  order  for  the  local  educa¬ 
tional  agency  to  provide  for  the  replace¬ 
ment  or  restoration  of  minimum  school 
facilities  destroyed  or  seriously  damaged 
as  a  result  of  a  major  disaster : 

(1)  When  such  a  school  facility  Is 
seriously  damaged  but  not  destroyed, 
financial  assistance  under  this  section 
will  be  limited  to  the  lesser  of  the  follow¬ 
ing  costs,  as  determined  by  the  C(mi- 
mlssioner. 

(1)  The  cost  of  restoring  the  facility 
on  the  same  foundation  on  the  same 
site;  or 

(il)  The  cost  of  replacing  the  facility 
on  the  same  site  or  a  new  site; 

(2)  When  sxich  a  school  facility  is  de¬ 
stroyed,  financial  assistance  imder  this 
section  may  be  provided  to  replace  the 
facility,  at  the  existing  site  (m:  at  a  new 
site,  wUchever  costs,  as  determined  by 
the  CcHnmissioner.  will  be  the  lesser; 

(3)  Costs  for  replacement  or  restora¬ 
tion  may/lnclude.  If  aiH>roprlate,  the  cost 
of  demollticm  of  all  or  part  of  the  af¬ 
fected  portion  of  the  seriously  damaged 
or  destroyed  facility  and  the  cost  of  re¬ 
placement,  with  public  school  facilities, 
of  those  minimum  private  elementary  or 
secondary  school  facilities  which  were 
destroyed  and  which  will  not  be  re¬ 
placed. 

(e)  Assistance  will  be  provided  under 
section  16  of  the  Act  only  If  the  Ccxn- 
mlssioner,  after  consultation  with  ap¬ 
propriate  State  and  local  educational 
agencies,  finds  that  the  replacement  or 
restoration  of  the  seriously  damaged  or 
destroyed  school  facilities  (1)  would  not 
be  inconsistent  with  overall  State  plans 
with  respect  to  the  construction  of 
school  facilities;  and  (2)  Includes  such 
reasonable  steps  as  may  be  desirable  to 
minimize  future  Federal  expenditures 
for  fiood  protection  and  flood  disaster 
relief  in  accordance  with  Executive 
Order  11296. 

(20  UB.C.  646(c) ;  E.0. 11206) 


(f)  Federal  financial  assistance  pro¬ 
vided  under  section  16  of  the  Act  (as 
being  necessary  to  enable  the  local 
educational  agency  to  iwovlde  the  needed 
minimum  school  facilities) ,  will  not  ex¬ 
ceed  (1)  the  total  needed  to  pay  for  the 
costs  of  construction  incident  to  the  re¬ 
placement  or  restoration  <rf  school  facili¬ 
ties  destroyed  or  seriously  damaged  as  a 
result  of  a  major  disaster,  and  (2)  the 
amount  needed  to  provide  the  minimum 
school  facilities  needed  to  serve,  in  the 
facilities  of  said  age]:K:y,  children  who 
but  for  the  serious  damage  to  or  destruc¬ 
tion  of  private  facilities  would  be  served 
by  said  private  facilities  (less  all 
amounts  available  to  the  applicant 
specifically  for  such  a  purpose  from  local. 
State,  other  Federal  sources,  and  from 
the  proceeds  of  Insurance  on  the  school 
facilities  destroyed  or  seriously  damaged 
as  a  result  of  the  major  disaster).  The 
applicant  will  be  expected  to  prosecute 
insurance  claims  promptly  and  to  the 
full  legal  limit.  It  is  not  necessary  to  re¬ 
place  facilities  destroyed  or  seriously 
damaged  with  identical  facilities,  pro¬ 
vided  that  the  replacement  facility  con¬ 
stitutes  replacement  of  area  in  like -kind 
with  minimum  schoed  facilities. 

(20  UB.C.  646(a)) 

(g)  Funds  available  for  replacement  or 
restoration  of  school  facilities  destroyed 
or  seriously  damaged  as  a  result  of  a 
major  disaster  Include: 

(1)  All  unobligated  or  unencumbered 
non-Federal  funds  which  the  Commis¬ 
sioner  determines  have  been  set  aside 
in  the  nature  of  an  insurance  reserve  for 
the  purpose  of  replacing  or  restoring 
those  school  facilities  of  the  applicant 
that  are  destroyed  or  seriously  damaged; 
and 

(2)  The  proceeds  of  bonds  that  have 
been  voted  specifically  for  the  replace¬ 
ment  of  a  school  facility  which  is  de¬ 
stroyed  or  seriously  damaged. 

(3)  If  funds  described  in  (g)  (1)  or 

(g)  (2)  of  this  section  are  not  Immedi¬ 
ately  available,  the  CTommlssloner  may 
provide  assistance  in  the  form  of  an 
advance  to  be  repaid,  without  Interest, 
from  such  proceeds  when  they  beccune 
available  as  determined  by  the 
Commissioner. 

(20  UB.C.  646(a)  (4).  (6)) 

(h)  The  school  facUliy  so  provided 
must  be  fvinctional  and  not  elaborate  in 
design  or  extravagant  in  the  use  of 
materials  in  comparison  with  school 
facilities  of  a  similar  type  constructed  in 
the  State  within  recent  years.  All  re¬ 
placement  or  restoration  work  must  be 
undertaken  in  an  economical  manner. 
(20  UB.C.  846(a)  (4) ,  (c) ) 

(1)  An  determinations  made  by  the 
Commissioner  und^  this  part  shaU  be 
made  only  after  consultation  with  the 
appropriate  State  educational  agency 
and  local  educational  agency. 

(20  UB.C.  646(c)) 

§  112.3  Payments. 

(a)  Payments  to  an  applicant  In  a 
major  disaster  area  under  section  16  of 
the  Act  win  be  made  only  on  the  basis 
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of  a  completed  application  which  satis¬ 
fies  the  (xmditions  for  payment  pre¬ 
scribed  by  section  18  of  the  Act  and  the 
regulations  in  this  part. 

(b)  Upon  approval  of  the  complete  ap¬ 
plication  of  a  local  educational  agency 
under  section  18  of  the  Act,  the  Commis¬ 
sioner  may  pay  to  such  ag^cy  an  amoimt 
equal  to  10  per  centum  of  the  estimated 
cost  of  the  construction  incident  to  the 
replacement  or  restoration  of  the  school 
facilities  destroyed  or  seriously  damaged 
as  a  result  of  a  major  disaster. 

(c)  No  construction  contract  exceed¬ 
ing  the  estimated  cost  as  shown  in  the 
project  {q>pllcation  i^all  be  entei^  into 
without  prior  approval. 

(20  U.8.C.  636(b)(1),  646  (a),  (c),  (d), 
1232(c) ) 

Subpart  C — ^Applications 
§  112.8  Applications. 

(a)  Federal  financial  assistance  under 
section  18  of  the  Act  will  be  provided  on 
the  basis  of  a  completed  application 
which  is  filed  by  an  applicant,  and  which 
sets  forth  the  basis  for  ^glbillty  for  such 
assistance  and  identifies  the  project  or 
projects  for  which  such  assistance  is  re¬ 
quested. 

(b)  A  preapplication  must  be  filed  with 
the  Commissioner  through  the  appro¬ 
priate  State  educational  agency  on  or 
before  90  days  following  that  date  cm 
which  the  area  in  which  the  local  educa¬ 
tional  agency  is,  in  whole  or  in  part, 
located  is  designated  as  being  within  a 
major  disaster  area  except  that  whenever 
sudi  date  falls  on  a  Saturday,  Simday 
or  Federal  holiday,  the  final  day  for  filing 
the  application  shall  be  the  next  succeed¬ 
ing  business  day.  The  complete  applica¬ 
tion  must  be  filed  with  the  Commissioner 
within  90  days  of  the  notice  of  preappli¬ 
cation  review  action.  In  the  event  that 
necessary  decision-making  processes  at 
local  and  State  levels  prevent  the  filing 
of  a  preapplication  by  the  applicable 
filing  date,  a  “letter  of  Intent”  to  file  a 
preapplication  within  180  days  and  a 
complete  ai^llcation  within  360  days 
after  the  occurrence  of  the  disaster  must 
be  filed  with  the  Commissioner. 

(20  UJ3.C.  636(b)(1),  646(c)) 

§  112.10  Determination  of  priorities 
among  applications. 

(a)  The  Commissioner  will  determine 
the  order  of  priority  for  all  applications 
involving  the  replacement  or  restoration 
of  school  facilities,  the  destrucUon  of  or 
serious  damage  to  which  requires  the  re¬ 
location  of  students.  Such  applications  of 
all  local  educational  agencies  will  be  as¬ 
signed  priorities  on  the  basis  of  the  per¬ 
centage,  in  descending  order,  that  the 
total  number  of  children  in  the  school 
district  who  are  so  relocated  (after  de¬ 
ducting  the  niunber  of  children  within 
the  local  educational  agency  who  were 
considered  in  connection  with  another 
such  priority  with  respect  to  the  same 
disaster!  bears  to  the  total  memberships 
of  all  schools  in  the  school  district.  Such 
membership  will  be  determined  <m  the 
basis  of  the  latest  and  best  information 
available.  For  the  purpose  of  this  sec¬ 
tion,  the  number  of  children  reported  as 


requiring  relocation  must  Include  the 
number  of  children  displaced  from  pri¬ 
vate  schools  as  a  result  of  the  major  dis¬ 
aster  who  are  to  be  served  by  the  local 
educational  agency  and  who,  but  for  the 
destruction  of  the  private  school  facili¬ 
ties,  would  be  served  by  the  private  facili¬ 
ties. 

(b)  An  other  applications  for  the  re¬ 
placement  or  restoration  of  school  facili¬ 
ties  destroyed  or  seriously  damaged  as  a 
result  of  a  major  disaster  will  be  assigned 
priorities  lower  than  the  priorities  as¬ 
signed  under  paragrat^  (a)  of  this  sec¬ 
tion.  Priorities  will  be  assigned  to  school 
facilities  imder  this  paragraph  (b)  cm  the 
basis  of  the  amoimt  of  financial  assist¬ 
ance  requested,  and  estimated  by  the 
Commissioner  to  be  reasonable  in 
amount,  in  comparison  with  the  unused 
bond  sale  capacity  for  public  school 
facilities.  The  unused  bond  sale  capacity 
win  be  computed  (m  the  basis  of  facts  as 
of  the  date  of  the  determination  of  the 
disaster.  Such  applications  of  all  local 
educational  agencies  will  be  assigned 
priorities  on  the  basis  ot  the  percentage, 
in  descending  order,  that  the  amount  of 
the  financial  assistance  so  determined 
with  respect  to  all  such  applications 
(after  deducting  the  amount  of  such 
financial  assistance  under  such  applica¬ 
tions  previously  assigned  to  priority  in 
accordance  with  the  order  of  their  con¬ 
sideration  that  is  specified  by  the  local 
education  agency)  bears  to  the  xmused 
bond  sale  capacity. 

(20US.C.  646  (b),  (c)) 

§  112.11  Prohibition  against  payment 
for  religious  worship  or  instruction. 

Nothing  contained  in  the  Act  or  the 
regulations  in  this  part  shall  be  con¬ 
strued  to  authorize  the  use  of  payments 
made  under  the  Act  for  religious  worship 
or  instruction. 

(20  UB.O.  646(a)(6);  241-1  (a)  (4)) 

Subpart  D — General 

§  112.16  Applicability  of  general  provi¬ 
sions  regulations. 

(a)  Provisions  contained  in  Parts  100 
and  100a  of  the  regulations  entitled 
“General  Provisions  for  Office  of  Elduca- 
tion  Pn^nrams”  are  applicable  to  pro¬ 
grams  conducted  imder  the  Act,  with  the 
following  exceptions: 

(1)  Section  100a.26(b)  (Criteria  for 
review  of  applications) ; 

(2)  Section  lOOa.161  (Title  to  site) ; 

(3)  Subpart  L,  §S  lOOa.209-220  (Prop¬ 
erty  management  requirements) ; 

(4)  Section  lOOa.233  (Sale  of  real  and 
personal  property) ;  and 

(5)  Section  lOOa.238  (Other  program 
income) . 

(b)  It  should  be  noted  that  certain  of 
the  provisions  in  such  regxilations  are 
not,  by  their  own  terms,  pertinent  to 
activities  which  may  be  conducted  pursu¬ 
ant  to  the  Act,  such  as: 

(1)  Section  I0()a.l9  (Cb<«)eratlve  ar¬ 
rangements)  ; 

(2)  Section  lOOa.43  (Application  for 
Federal  assistance  (nonconstruction 
projects) ) ; 

(3)  Section  lOOa.45  (Application  for 
Federal  assistance  (short  form) ) ; 


(4)  Section  lOOa.82  (Payment  meth¬ 
ods  for  nonoonstructlon  piojecte) ; 

(5)  Section  lOOa.82  (Institutions  of 
higher  education) ; 

(8)  Section  lOOa.83  (Ncmprofit  orga¬ 
nizations)  ; 

(7)  Subpart  H.  55  lOOa.90-94  (Match¬ 
ing  and  cost  sharing) ; 

(8)  Section  lOOa.122  (Loan  guar¬ 
antees)  ; 

(9)  Section  lOOa.234  (Royalties) ;  and 

(10)  Section  lOOa.258  (Leasing  facili¬ 
ties). 

[PR  1)00.74-16784  PUed  7-24-74:8:46  am] 


[45  CFR  Part  113] 

CURRENT  SCHOOL  EXPENDITURES 
Assistance  in  Cases  of  Certain  Disasters 

In  accordance  with  section  503  of  the 
Education  Amendments  ot  1972  (Pub. 

L.  92-318)  and  pursuant  to  the  authority 
contained  in  section  7  of  Pub.  L.  81-874, 
as  amended  (20  U5.C.  241-1),  the  Com¬ 
missioner  of  Education,  with  the  {qi- 
proval  of  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare,  pnqioses  to  amend 
Title  45,  Part  113  of  the  Code  Fed¬ 
eral  Relations  to  read  as  set  forth 
below. 

The  regulations  contain  mandatory 
requirements  for  the  program  and  there 
will  be  no  guidelines.  Should  guiddlnes 
be  Issued  in  the  future  they  would  be 
limited  to  material  in  the  nature  of  sug¬ 
gestions  and  recoounendatlons  for  pro¬ 
gram  management  and  operation. 

1.  Program  purpose.  Section  7  of  Pub. 

L.  81-874  provides  assistance  for  current 
school  expenditures  in  cases  of  certain 
disasters. 

2.  Section  503  procedures  and  effect. 
Section  503  of  the  Education  Amend¬ 
ments  of  1972  requires  the  Commissioner 
to  study  all  rules,  regulations,  guidelines, 
or  other  published  interpretations  or  or¬ 
ders  Issued  by  him  or  by  the  Secretary 
after  June  30.  1965,  in  connection  with, 
or  affecting,  the  administration  of  Office 
of  Education  progrmns;  to  report  to  the 
Committee  on  Labor  and  Public  Welfare 
of  the  Senate  and  the  Committee  on  Edu¬ 
cation  and  Labor  of  the  House  of  Rep¬ 
resentatives  concerning  such  study;  and 
to  publish  in  the  Federal  Register  such 
rules,  regulations,  guidelines,  interpreta¬ 
tions,  and  orders,  with  an  opportunity  for 
public  heming  on  the  matters  so  pub¬ 
lished.  The  regulations  proposed  below 
reflect  the  results  of  this  study  as  it  per¬ 
tains  to  the  program  under  section  7  of 
Pub.  L.  81-874.  Part  113  will  be  published 
in  final  form,  after  comments  and  hear¬ 
ing  and  all  preceding  rules,  regulations, 
guidelines,  and  other  published  interpre¬ 
tations  and  orders  issued  in  connection 
with  or  affecting  Part  113  will  be  super¬ 
seded  effective  thirty  days  after  such 
publication. 

3.  Effect  of  Office  of  Education  general 
provisions  regulations.  The  proposed  reg¬ 
ulations  differ  frcHn  the  current  regvila- 
tion  in  that  they  omit  certain  provisions 
which  are  presently  covered  in  45  CFR 
Part  113  because  these  will  be  covered 
in  the  future  imder  the  overall  Office  of 
Education  general  provisions  regulations, 
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published  u  a  final  regulation  In  the 
Federal  Rbcxstbr  at  38  FR  SO  (Novem¬ 
ber  6. 1973) . 

As  Indicated  In  S  113.18  of  these  pro¬ 
posed  regulations,  most  of  the  provisions 
contained  In  the  “Cleneral  Provisions  for 
Office  of  Education  Programs,”  parts  100 
(General)  and  100a  (Direct  Project 
Grant  and  (Contract  Programs) ,  are  ap¬ 
plicable  to  section  7  of  Pub.  L.  874.  As 
Indicated  In  those  general  provisions 
regulations,  many  of  the  stipulations 
contained  therein  are  required  to  be  ap- 
I^ed  to  certain  programs  by  OMB  Cir¬ 
cular  No.  A-102.  It  is  believed,  however, 
that  §  7  of  Pli.  874  Is  In  the  nature  of 
"revenue  sharing,”  which  would  not  be 
covered  by  OMB  CTircular  No.  A-102. 
Consequently,  those  portions  of  the  gen¬ 
eral  provisions  regulatlOTis  which  have 
been  applied  to  P  Jj.  874  have  been  so  ap¬ 
plied  not  because  of  any  such  requlre- 
m«it,  but  because  It  was  desired  to  fur¬ 
ther  the  policy  of  obtaining  uniformity 
on  such  matters  anumg  Office  of  Educa¬ 
tion  programs. 

As  i  113.18  of  these  proposed  regula- 
ticHis  Indicates,  certain  pmtlons  of  the 
general  provisions  regulations  are  not 
appropriate  for  application  to  section  7 
of  Pub.  L.  874  for  two  reasons.  First,  par- 
agratdi  (a)  of  f  113.18  lists  those  portions 
which  are  not  iq}plicaUe  because  they 
conflict  with  certain  provtslcms  of  sec¬ 
tion  7  (A  the  Act,  as  follows : 

a.  §  100a.26(b)  (Criteria  for  review  of 
applications):  Since  section  7  of  Pub. 
L.  874  provides  a  statutory  entitlement 
and  involves  no  specific  pr(HX)sed  educa¬ 
tional  program,  many  <A  the  factors 
enumerated  cannot  appropriately  be  ap¬ 
plied  to  the  review  of  the  applicatkms; 

b.  S  lOOa.31  (Preiq>pllcatlons) :  Disas¬ 
ter  assistance.  In  order  to  allow  continu¬ 
ing  (^ration  of  schools  must,  by  Its  very 
nature,  be  supplied  expeditiously.  The 
use  of  preapplications  would  show  the 
provision  of  such  assistance.  Conse¬ 
quently,  consistent  with  the  terms  of  gen¬ 
eral  provisions,  §  100a.31.  the  Commis¬ 
sioner  has  found  that  it  is  not  desirable 
lor  the  efficient  administration  of  the 
program  to  require  pret^UcatUms. 

c.  Subpart  L,  5§  100a.209-.220  (Prop¬ 
erty  management  requirements) :  As  in¬ 
dicated  In  a.  above,  section  7  of  Pub.  L. 
874  does  not  require  an  applicant  to 
provide  specifics  with  regard  to  any  pro¬ 
posed  educational  program  or  project. 
Thus  the  property  management  require¬ 
ments  contained  In  Subpart  L  of  the  gen¬ 
eral  provisions  regulations  cannot  appro¬ 
priately  be  applied. 

d.  §  llOa.235  (Other  program  In¬ 
come)  :  See  comment  c.  above. 

Paragraph  (b)  of  5  113.18  of  these  pro¬ 
posed  regulations  lists  those  portions  of 
the  general  provisions  regulations  which 
are  not  appropriate  for  application  to 
section  7  of  Pi.  874  becaiise,  by  their 
own  terms,  they  Impose  requirements 
with  regard  to  activities  which  may  not 
be  conducted  under  section  7.  For  ex¬ 
ample.  several  portions  ot  the  general 
provisions  regulations  Impose  require¬ 
ments  with  regard  to  construction  proj¬ 


ects.  while  section  7  of  the  Act  inovldes 
only  for  non-construction  activities.  (See 
general  provisions  regulations  ||  lOOa.44 
and  100a.155-.192).  Thus,  these  sections 
of  the  general  provisions  regulations  are 
referred  to  as  "not  pertinent”  in  i  113.18 
of  the  proposed  regulations. 

4.  Citations  of  legal  authority.  As  re¬ 
quired  by  section  431(a)  of  the  General 
Education  Provisions  Act  (20  UB.C. 
1232(a) )  and  secticm  503  of  the  Educa¬ 
tion  Amendments  of  1972,  a  citation  of 
statutory  or  other  legal  authority  for 
each  section  of  the  regulations  has  been 
placed  In  parentheses  on  the  line  follow¬ 
ing  the  t^  of  the  section. 

On  occasion,  a  citation  appears  at  the 
end  of  a  subdivision  of  the  section.  In 
that  case  the  citation  Is  to  all  that  ap¬ 
pears  in  that  section  above  the  citation. 
When  the  citation  appears  only  at  the 
end  of  the  section  It  applies  to  the  entire 
section. 

5.  Opportunity  for  public  hearing. 
Pursuant  to  section  5()3(c)  of  the  Educa¬ 
tion  Amendmrats  of  1072,  the  Oommls- 
sioner  will  provide  interested  parties  an 
opportunity  for  a  public  hearing  on  these 
regulations,  as  follows: 

A  hearing  will  take  place  at  the  UJ3. 
Office  of  Education  on  August  26,  1974 
in  the  auditorium  of  Regional  Office 
Building  Three  (ROB-3)  located  at  7th 
and  D  Streets  SW„  Washington,  D.C. 
20202,  from  1  pm.  to  2  pm.  The  purpose 
of  the  hearing  is  to  receive  comments  and 
suggestions  on  the  published  materials. 

Parties  interested  in  attending  the 
hearing  should  notify  the  Office  of  Edu¬ 
cation,  400  Maryland  Avenue  SW.,  Room 
2085,  Washington,  D.C.  20202,  Attention: 
Chairman,  Office  at  Education  Task 
Force  on  Section  503,  and  are  urged  to 
submit  a  written  copy  of  their  comments 
with  such  notification.  Each  party  plan¬ 
ning  to  make  oral  comments  at  the  hear¬ 
ing  Is  urged  to  limit  his  presentation  to 
a  maximum  of  fifteen  minutes. 

Written  comments  and  recommenda¬ 
tions  may  also  be  sent  to  the  above  ad¬ 
dress.  All  relevant  material  received  prior 
to  the  date  of  the  hearing  will  be  con- 
sldere(L  Comments  and  suggestions  sub¬ 
mitted  in  writing  wlU  be  available  for 
review  in  the  above  office  between  the 
horns  of  9  am.  and  4:30  pm.,  Monday 
through  Friday  of  each  week. 

(Catalog  Fedwal  Domestic  Asslstanoe  Pro¬ 
gram  No.  13.478,  School  AsBlstanoe  tn  Ped- 
erally  Affected  Areas — Meintenenoe  and 
Operation.) 

Dated:  March  22. 1974. 

John  Ottina. 

UJS.  Commissioner  of  Education. 
Approved:  April  22, 1974. 

Caspar  W.  Weinberger, 

Secretary  of  Health. 

Education,  and  Welfare, 

PART  113— ASSISTANCE  FOR  CURRENT 
SCH(X)L  EXPENDITURES  IN  CASES  OF 
CERTAIN  DISASTERS 

Subpart  A — DeflnNione 

Bee. 

113.1  Definitions. 


aubpert  a — FtaencM  Assislaaea  In  Area* 

Aff  actad  by  Major  Oiaastars 

Baa. 

113.3  Financial  teal  stance  for  providing 
free  public  education  pursuant  to 
section  7(a)  ot  the  Act. 

113.3  Assistance  for  me  replacement  at 
supplies,  equipment,  and  fCr  leas¬ 
ing  of  facUltlss  pursuant  to  section 
7(b)  of  the  Act. 

Subpart  C — Applications 
113ii  Applications. 

113  a  Dates  for  filing  applications. 

1 13.10  Notification  to  applicants. 

113.11  Reports. 

113.13  Inadequacy  of  Federal  funds. 

113.13  Method  of  paynMnt. 

113J.4  Prohibition  on  payment  for  reli¬ 
gious  worship  or  Instruction. 

113.18  AppUcatlon  of  General  Provlsioos 
Regulations. 

Authoiutt:  Sec.  7  of  Pub.  t.  81r-874,  sa 
amended.  79  Btat.  1168  (30  UA.O,  341-1), 
unless  otherwise  noted. 

Subpart  A — Definitions  - 
8  113.1  Definitioiis. 

As  used  in  this  part — 

(a)  "Act”  means  Pub.  li.  874, 8 Ist  Con¬ 
gress  (64  Stat.  1100),  as  ammided,  sec¬ 
tion  7  of  which  was  first  added  to  Pub. 
li.  89-313  (79  Stat.  1159) . 

(30  UA.C.  341-1) 

(b)  “Average  dally  attendance,”  here¬ 
inafter  referred  to  as  “ADA,”  means  ADA 
as  determined  in  accordance  with  State 
law  except  (notwithstanding  any  other 
provisions  of  the  Act),  where  the  local 
educational  agraicy  In  which  a  child  re¬ 
sides  makes  or  contracts  to  make  tuition 
payment  for  free  public  education  of 
such  a  child  In  a  school  situated  In  an¬ 
other  local  educatkmal  agency,  for  the 
purposes  of  section  7  of  the  Act.  The 
attendance  of  such  a  child  at  such  school 
shall  be  considered  (1)  to  be  attendance 
at  a  school  of  tha  local  educational 
agency  so  making  or  contracting  to  make 
such  tuition  payment,  and  (2)  not  to  be 
attendance  at  a  school  of  the  local  edu¬ 
cational  agency  receiving  such  titution 
payment  or  entitled  to  receive  such  pay¬ 
ment  under  the  contract. 

(20  U A.C.  241-1  (a) ,  244(10) ) 

(c)  “Complete  iqiplicatlon”  means  an 
application  and  such  other  supplemental 
Information  as  the  Ck)mmlssioner  may 
request. 

(20  UAXl.  241-1  (d)) 

(d)  “Disaster  review  team”  means  a 
group  comprised  of  representatives  of  the 
Oflloe  of  Education.  Office  of  Facilities 
Engineering  and  Property  Management. 
(DREW),  the  State  educational  agency 
(when  available)  and  l(Kal  educational 
agencies. 

(30  UJB.C.  341-1  (B) ) 

(e)  “Filed”  means  that  all  necessary 
parte  ot  the  complete  iqipllcation  bearing 
the  required  oertlflcation  and  verifica¬ 
tions  by  the  State  educational  agency  are 
received  by  the  Oommlssloner  on  or  be¬ 
fore  the  applicable  filing  date. 

(30  V3JO.  341-1  (d)) 
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(f)  ‘‘Incident  period’*  means  those 
days  officially  designated  by  the  President 
or  his  representative  as  the  dates  upon 
which  major  disaster  damages  occurred. 

(20  US.O.  241-1) 

(g)  *Tiatent  damages”  means  those 
damages  which.  In  the  Judgment  oi  the 
Commissioner,  constitute  disaster-caused 
damages  to  Instructional  and  mainte¬ 
nance  supplies,  equiixnent,  materials,  and 
school  facilities  which  damages  may  not 
be  apparent  Immediately  following  the 
incideht  period  of  the  disaster. 

(20  UJ5.C.  241-1  (b)) 

(h)  •Tjocal  educational  agency”  is  de¬ 
fined  in  sections  403(6)  (A)  and  7(a) 

(1)  (A)  of  the  Act. 

(20  UJB.C.  244(6)  (A),  241-1  (a)  (1)  (A)  ) 

(1)  *7IaJor  disaster  area”  means  an 
area  vdilch  Is  determined,  pursuant  to 
sectlixi  102(1)  of  the  Disaster  Relief  Act 
of  1970  (42  UJ3.C.  4402(1)),  to  have 
suffered,  after  August  30,  1965,  a  major 
disaster  as  a  result  of  any  flood,  drought. 
Are,  hurricane,  earthquake,  storm,  or 
other  catastrophe  which  Is  or  threatens 
to  be  of  sufficioit  severity  and  magnitude 
to  warrant  disaster  assistance  by  the 
FVederal  Oovemment.  That  certlflcatlon 
which  section  102  of  the  Disaster  Relief 
Act  of  1970  requires  from  the  (3ovemor 
of  the  State  In  which  such  area  Is 
located  (of  the  need  for  disaster  assist¬ 
ance  In  such  area  and  the  assurance  of 
the  expenditure  of  a  reasonable  amount 
of  the  funds  of  the  government  of  that 
State,  or  of  any  political  subdivision 
there^)  will  also  be  deemed  to  meet  the 
certlflcatlon  requirement  contained  In 
section  7(a)  (2)  of  the  Act. 

(20  nB.C.  241-l(a)  (1)  (A),  (a)  (2);  84  UJB.C. 
1748)) 

(J)  “Minor  repairs”  means  that  res¬ 
toration  of  equipment,  materials,  and 
portions  of  school  and  <^eterla  facilities 
(Including  site,  grading,  and  Improve¬ 
ments)  to  original  condition  or  efficiency 
from  a  disaster-damaged  condition  and 
which  restoration  Is  immediately  neces¬ 
sary  and  may  be  accomplished  within  a 
reasonably  short  period  of  time. 

(20  UB.C.  241-1  (b) ,  244  (13)  ) 

(k)  “Sdiool  facilities”  as  used  In  this 
part  Is  deflned  In  the  Act  at  section  403 
(13).  Data  must  be  submitted.  If  avail¬ 
able,  to  the  Commissioner  to  substanti¬ 
ate  that  gymnasiums  and  similar  facili¬ 
ties  are  not  Intended  primarily  for  ex¬ 
hibitions  for  which  admission  is  to  be 
diarged  to  the  general  public,  if  assist¬ 
ance  is  requested  with  regard  to  such 
facilities.  Such  facilities  may  Include 
cafeteria  facilities. 

(20  UB.C.  244(13)) 

(l)  “State  flnanclal  assistance”  (or 
“State  aid”)  with  respect  to  free  public 
educatlcm  means  any  contribution,  f<x 
which  no  repayment  is  expected,  made  by 
a  State  to  or  on  b^alf  of  a  local  educa¬ 
tional  agency  within  the  State  for  the 
support  of  free  public  education.  Such 


assistance  does  not  Include  those  pay¬ 
ments  by  a  State  to  or  on  behalf  of  a 
local  educational  agency  which  are  made 
as  a  result  ol  a  major  disaster. 

(20  UB.C.  241-1  (a)  (3),  240(d)  (2) ) 

Subpart  B — Hnancial  Assistance  in  Areas 
Affected  by  Major  Disasters 

§  113.2  Financial  assistance  for  provid¬ 
ing  free  public  education  pursuant  to 
section  7  (a)  erf  the  Act. 

(a)  The  Commissioner  will,  upon  re¬ 
ceipt  of  a  ccxnplete  application  under 
section  7(a)  and  approval  thereof,  pro¬ 
vide  financial  assistance.  In  amounts 
calculated  pursuant  to  section  7(a)  and 
8  113.2(c) .  Such  assistance  shall  com¬ 
mence  with  the  flscal  year  In  which  the 
determination  is  published  In  the  Fxo- 
ERAL  Register  that  the  local  educational 
agency  suffered  a  disaster  or  with  the 
flscal  year  In  which  the  disaster-causing 
Incident  In  the  local  educational  agency 
terminated,  whichever  Is  later. 

(b)  Such  assistance  may  be  continued 
for  as  many  as  four  additional  consecu¬ 
tive  flscal  years  after  the  flscal  year  of 
commencement,  as  described  in  the  pre¬ 
ceding  paragraph,  on  the  basis  of  com¬ 
plete  applications  approved  during  each 
flscal  year  for  which  assistance  Is  to  be 
paid.  Thus,  there  are  a  maximum  of  flve 
flscal  years  for  which  assistance  may  be 
paid  under  section  7(a)  with  respect  to  a 
particular  disaster.  The  amoimt  of  such 
Federal  financial  assistance  for  providing 
free  public  education  at  a  preexisting 
level  shall  not  exceed  75  percent  during 
the  third  of  sudi  flscal  years,  50  percent 
diulng  the  fourth  and  25  percent  during 
ttie  fifth,  of  the  amount  of  as.sistance 
paid  under  section  7(a)  for  the  second 
flscal  year  of  such  flve-year  period. 

(c)  The  amoimt  at  flnanclal  assistance 
so  provided  by  the  Commissioner  to  the 
agency  for  use  during  any  flscal  year  will 
not  exceed  the  amoimt  which  the  Com¬ 
missioner  determines  to  be  necessary  to 
enable  such  an  agency,  with  the  other 
funds  available  to  it  for  such  a  purpose, 
to  provide  a  level  of  education  equivalent 
to:  (1)  That  maintained  in  the  schools 
at  such  agency  prior  to  the  occurrence 
of  such  disaster,  taking  Into  account  the 
additional  costs  reasonably  necessary  to 
carry  out  section  7(a)  (4)  of  the  Act, 
or  (2)  that  are  required  to  meet  the 
budgeted  or  actual  current  operating  ex¬ 
penditures,  whichever  is  lesser. 

(d)  The  amount  of  unobligated  cash 
carryover  for  current  operating  expendi¬ 
tures  to  the  flscal  yecu:  of  the  disaster 
(frean  the  flscal  year  prior  to  the  dis¬ 
aster)  will  not  be  considered  to  be  rev¬ 
enue  available  unless  such  carryover  ex¬ 
ceeds  ten  percent  of  the  amount  budg¬ 
eted  for  current  operating  expenditures 
In  the  fiscal  year  of  the  disaster.  When 
a  carryover  balance  does  not  exist  or  a 
deficit  balance  exists,  the  creation  of  a 
carryover  balance  In  subsequent  flscal 
years  will  not  be  considered  a  cost  for 
purposes  of  determining  Federal  assist¬ 
ance  under  section  7  (a) . 

(20  UB.C.  241-1  (a)) 


§  113.3  Assistance  for  the  replacement 
of  supplies,  equipment,  and  mate¬ 
rials  for  minor  repairs  and  for  the 
leasing  of  facilities  pursuant  to  sec¬ 
tion  7  (b)  of  the  Act. 

(a)  The  Commissioner  will  provide  an 
amount  of  assistance  which  he  deter¬ 
mines,  on  the  basis  of  a  ctxnplete  appli¬ 
cation  filed  for  assistance  imder  section 
7(b)  of  the  Act  to  a  local  educational 
agency  which  is  eligible  for  assistance 
pursuant  to  section  7(a)  of  the  Act  (fol¬ 
lowing  the  inspection  by  the  disaster  re¬ 
view  team  and  the  issuance  of  a  pro¬ 
visional  authorization) ,  that  the  follow¬ 
ing  activities  are  necessary: 

(1)  To  replace  instructional  and  main¬ 
tenance  supplies,  equipment  and  mate¬ 
rials  (incluiUng  textbooks),  whether  or 
not  acquired  through  the  use  in  whole  or 
in  part  of  Federal  funds  made  available 
under  other  programs,  which  have  been 
destroyed  or  seriously  damaged  as  a  re¬ 
sult  of  a  major  disaster  and  which  will 
not  be  replaced  by  other  Federal  pro¬ 
grams, 

(2)  To  make  minor  repairs  (as  de¬ 
fined  in  8  113.1(j)),and 

(3)  To  lease  or  otherwise  provide 
(other  than  by  the  acquisition  of  land 
or  the  erection  of  buildings)  school  and 
cafeteria  facilities  needed  to  replace  tem¬ 
porarily  such  facilities  which  have  been 
made  imavailable  as  a  result  of  the  major 
disaster.  Such  lease  or  provision  may  not 
Include  gymnasiums  and  similar  facilities 
intended  primarily  for.  exhibitions  for 
which  admission  is  charged  to  the  gen¬ 
eral  public  or  which  have  (1)  outdoor 
seating  in  excess  of  the  total  number  of 
pupils  enrolled  in  the  school  of  the  sys¬ 
tem,  (il)  ticket  booths  or  stands,  and  (ill) 
lighting  stands,  fixtures,  etc.,  for  night¬ 
time  events. 

(b)  Amounts  necessary  for  activities 
described  under  8  113.3(a)  may  include 
reasonable  expenditures  for: 

(1)  Preventive  toork.  If  an  applicant 
Incurs  expenditures  in  order  to  prevent 
disaster  damage  (such  as  expenditures 
to  keep  drains  clean,  build  dikes  to  di¬ 
vert  water  from  washing  out  play¬ 
grounds),  assistance  may  be  authorized 
If  (1)  the  work  is  done  immediate^  be¬ 
fore  and  in  antlcipatiim  of  the  disaster, 
or  during  the  disaster,  (il)  the  work  is 
done  on  or  immediately  adjacent  to  the 
school  site,  and  (ill)  the  woik  is  restricted 
to  that  which  the  Commissioner  de¬ 
termines  could  reasonably  have  been 
expected  to  prevent  further  disaster 
damage. 

(2)  Use  of  appUcant-aumed  equip¬ 
ment.  When  an  applicant  owns  heavy 
equipment  which  is  sultiBdile  to  repair 
major  disaster  damage  (including  debris 
removal,  and  site  redevelopment)  and 
uses  such  equipment  to  make  necessary 
repairs,  assistance  may  be  authorized  for 
the  cost  of  the  use  of  its  equipment  to 
repair  eligible  major  disaster  damage,  at 
the  pre-disaster  rental  rate  for  similar 
equipment  In  the  area.  Applications  for 
reimbursement  for  the  use  ^  such  appli¬ 
cant-owned  equipment  to  repair  eligible 
major  dlsater  damage  must  be  supported 
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by  documentation  for  each  piece  of  equip¬ 
ment  including: 

(1)  Tsrpe  and  description  of  equip¬ 
ment; 

(li)  Number  of  hours  used  each  spe¬ 
cific  day; 

(ill)  Total  hours  used; 

(Iv)  Description  of  location  and  work 
on  which  equipment  was  used;  and 
(v)  Data  substantiating  pre-disaster 
rental  rate  for  similar  equipment  in  the 
same  area. 

(3)  Payment  for  work  performed  by 
a/pplicant’s  maintenance  employees. 
When  an  applicant  uses  maintenance 
employees  during  their  regularly  sched¬ 
uled  work  hours  for  the  repair  of  disas¬ 
ter  caused  damage,  or  to  take  action  de¬ 
signed  to  prevent  more  extensive  damage, 
assistance  may  be  authorized  for  such 
work  for  the  time  during  which  the  em¬ 
ployees  would  otherwise  have  worked  at 
regularly  scheduled  school  maintenance 
work  had  there  been  no  disaster.  Addi¬ 
tional  assistance  may  also  be  authorized 
for  overtime  payments  to  such  overtime 
employees  for  the  maintenance,  repair, 
or  arrest  of  disaster-caused  damages.  All 
assistance  for  payment  of  applicant’s 
employees  will  be  based  on  the  prior 
policy  and  practice  of  the  applicant,  in¬ 
cluding  wage  rates,  in  the  payment  of 
such  employees. 

(4)  Utilities.  Assistance  may  be  author¬ 
ized  for  the  cost  of  utilities  in  temporary 
or  leased  facilities,  including  the  neces¬ 
sary  installation  costs,  provided  by  the 
Commissioner  under  section  7(b)  of  the 
Act. 

(5)  Replacement  of  equipment.  Assist¬ 
ance  may  be  authorized  at  the  fair  mar¬ 
ket  value  for  the  repair  or  replacement 
of  equipment  (including  vehicles  such  as 
buses,  automobiles,  trucks  and  tractors) . 
Assistance  may  be  authorized  for  replac¬ 
ing,  rather  than  repairing  nontubular 
furniture  of  metal  construction  which 
has  been  submerged  in  salt  water  and  for 
replacing  rather  than  repairing  furniture 
of  tubular  construction  which  has  been 
submerged  in  fresh  water.  However,  as¬ 
sistance  for  replacement  costs  of  disas¬ 
ter  damaged  equipment  which  an  ap¬ 
plicant  has  obtained  as  surplus  property 
and  which  was  selected  and  procured  on 
a  basis  other  than  its  being  essential  to 
school  operation  will  be  based  upon  the 
out-of-pocket  cost  to  the  applicant  at 
the  time  of  acquisition. 

(6)  Off-site  work.  Assistance  may  be 
authorized  for  emergency  provision  of 
off -site  repairs  to  permit  access  to  school 
facilities  when  consistent  with  State  law, 
provided  that  such  work  may  not  be  done 
legally  or  expeditiously  by  another  local 
governmental  unit. 

(7)  Trees,  shrubs  and  seeding.  When 
trees  and  shrubbery  have  been  lost  or 
have  been  so  badly  damaged  as  to  re¬ 
quire  replacement,  assistance  may  be  au¬ 
thorized  for  their  replacement  with  trees 
and  shrubs  of  like  type,  but  not  to  exceed 
the  cost  of  the  size  customarily  used  for 
new  plantings  on  the  sites  of  newly  con¬ 
structed  school  facilities  within  the  State. 

(8)  Architectural  and  engineering  fees. 
Assistance  for  archltectxiral  and  engi¬ 


neering  fees  which  are  related  to  author¬ 
ized  minor  repairs  or  r^lacements  may 
be  authorizecL  The  amount  of  such  re¬ 
imbursement  shall  not  exceed  the  usual 
rate  applicable  in  the  State  for  similar 
work. 

(9)  Damage  of  school  facilities  during 
replacement.  If  a  sch<x>l  facility  suffers 
disaster  damage  while  under  construc¬ 
tion  or  renovation,  assistance  may  be  au¬ 
thorized  only  to  the  extent  that  the  ap¬ 
plicant  satisfies  the  Commissioner  that 
insurance  proceeds  are  not  available  for 
the  necessary  repair  or  replacement. 
However,  if  the  applicant  was  in  the 
process  of  taking  formal  action  at  the 
time  of  the  disaster  to  replace  temporary, 
or  obsolete  school  facilities  with  other 
facilities,  no  assistance  will  be  author¬ 
ized  for  the  temporary  or  obsolete 
facilities. 

(10)  Damages  to  school  facilities  dur¬ 
ing  major  disaster  recovery.  Assistance 
may  be  authorized  for  minor  repairs  of 
school  facilities  (including  paving  and 
turf)  which  must  be  damaged  in  order  to 
reestablish  school  operations.  However, 
assistance  will  not  be  authorized  for  the 
use  of  such  school  facilities  in  an  activity 
for  which  the  school  authorities  are  not 
responsible  (including  their  iise  as  a  ref¬ 
ugee  center,  for  quartering  the  National 
Guard,  or  for  a  National  Guard  motor  or 
equipment  pool) . 

(11)  Administrative  expenses.  Assist¬ 
ance  may  be  authorized  for  expenses 
identified  as  overtime  pasnnents  to  regu¬ 
lar  applicant  employees  or  for  pay  to 
extra  clerical  help  hired  specifically  to: 
(i)  Develop  and  maintain  data  to  sub¬ 
stantiate  and  support  disaster  repair,  re¬ 
placement  and  related  expenses,  or  (il) 
to  maintain  adequate  and  efficient  rec¬ 
ords  concerning  the  use  of  disaster  assist¬ 
ance.  Assistance  will  not  be  authorized 
for  salaries,  wages,  and  expenses  of  regu¬ 
larly  employed  administrative  i>ersonnel 
who  are  engaged,  during  regularly 
scheduled  school  hours,  in  disaster  recov¬ 
ery  work  or  work  necessary  to  develop 
a  determination  of  the  extent  of  disaster 
damages  or  to  complete  and  file  disaster 
applications. 

(12)  Temporary  facilities,  (i)  Assist¬ 
ance  may  be  authorized  to  lease  or  other¬ 
wise  provide  (other  than  by  acqulsitlcHi 
of  land  or  erection  of  facilities)  school 
and  cafeteria  facilities  needed  to  replace 
temporarily  such  facilities  which  have 
been  made  unavailable  as  a,  result  of  a 
disaster  when  the  applicant  assures  the 
Commissioner  that  existing  available 
school  facilities  within  the  district  cui- 
not  reasonably  accommodate  pupils  left 
unhoused  by  the  disaster. 

(ii)  If  appropriate  private  or  public 
structures  are  available  to  the  applicant, 
they  may  be  leased  for  the  period  of  time 
necessary  to  restore  or  replace  perma¬ 
nent  school  facilities.  Modifications  and 
improvements  necessary  to  permit  such 
structures  to  accommodate  an  educa¬ 
tional  program  should  be  performed  by 
the  owner  of  the  facilities,  and  the  re¬ 
sultant  costs  may  be  Included  in  the 
basic  monthly  or  annual  fee  for  leasing 
the  facilities.  Furthermore,  any  expenses 


required  at  the  end  of  the  lease  period 
to  convert  back  to  noneducatlonal  uses 
should  be  anticipated  and  may  be  in¬ 
cluded  in  the  leasing  fee.  In  the  event 
that  sufficient  temporary  instructional 
space  may  not  reasonably  be  available 
in  existing  scho(^  facilities  or  in  other 
public  or  private  structures  to  accom¬ 
modate,  temp>orarlly,  all  imhoused  pupils, 
the  local  education  agency  may  arrange 
to  lease  or  purchase,  whichever  cost  is 
the  lesser,  temporary  portable  school 
facilities.  Temporary  portable  facilities 
may  be  leased  for  the  period  of  time  that 
it  takes  to  replace  or  restore  the  de¬ 
stroyed  facilities,  provided  that  replace¬ 
ment  or  restoration  is  pursued  with  rea¬ 
sonable  expediency.  It  will  be  the  respon¬ 
sibility  of  the  local  educational  agency 
to  ascertain  that  such  temporary  facili¬ 
ties  are  used  in  accordance  with  State 
and  local  building  laws  and  policies  which 
may  affect  such  temporary  facilities. 

(ill)  Funds  may  be  provided  to  local 
educational  agencies  to  purchase  tem¬ 
porary  facilities  when  purchasing  is 
financially  advantageous  to  the  United 
States.  The  local  educational  agency  is 
required  to  agree  to  advertise  and  sell, 
in  accordance  with  State  or  local  policies 
and  procedures,  the  temporary  facilities 
after  the  damaged  facilities  have  been 
restored  or  replaced.  The  proceeds  of  the 
sale  are  to  be  remitted  to  the  U.S.  Office 
of  Education. 

(13)  Equipment  for  temporary  facili¬ 
ties.  If  temporary  facilities  are  provided 
to  a  local  education  agency  or  if  perma- 
n^t  facilities  are  provided  pursuant  to 
section  16  of  Pub.  L.  81-815,  assistance 
may  be  authorized  for  that  equipment 
necessary  for  the  operation  of  temporary 
facilities.  Such  equipment  may  be  pro¬ 
vided  only  if  prior  approval  of  the  Com¬ 
missioner  is  obtain^.  Notifi(»ition  of 
such  approval  will  be  attached  to  the 
notice  of  preapplication  review  action. 

(14)  Insurance  on  relocatable  class¬ 
room  units.  The  owner  or  lessor  of  relo¬ 
catable  classroom  units  shall  be  re^^nsi- 
ble  for  maintaining  fire  and  extended 
coverage  insurance  on  such  relocatable 
units  at  its  cost  for  the  full  Insurable 
value  thereof.  The  lessor  should  Include 
such  expense  within  his  bid  quotation, 
if  necessary.  If  temporary  \mits  are  pur¬ 
chased  rather  than  leased,  the  applicant 
must  maintain  fire  and  extended  cover¬ 
age  to  replace  any  temporary  units  in  the 
event  that  they  are  destroyed  by  fire 
or  other  catastrophe.  Assistance  may  be 
authorized  for  such  Insurance. 

(30  U.S.C.  241-l(a)-(b)) 

Subpart  C — Applications 
§  113.8  Applications. 

Prior  to  receiving  benefits  under  sec¬ 
tion  7  of  the  Act,  a  local  educational 
agency  located  in  whole  or  in  part  in  a 
major  disaster  area  must  file  with  the 
(Commissioner  a  complete  application  for 
such  financial  assistance  on  forms  pre¬ 
scribed  by  the  (Commissioner  setting 
forth  the  need  for  such  benefits  under 
each  pertinent  subsection  of  the  Act. 
Separate  complete  {^plications  must  be 
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filed  for  assistance  iinder  secU(ms  7(a) 
and  7(b)  of  tbe  Act. 

(a)  An  i4}proTed  application  for  fi¬ 
nancial  assistance  luder  section  7(a)  of 
the  Act  shall  apply  only  to  such  financial 
assistance  for  providing  free  public  edu¬ 
cation  until  the  end  of  the  fiscal  year  in 
which  the  application  is  improved. 

(b)  An  lu^proved  application  under 
secticm  7(b)  of  the  Act  shall  ai;H>ly  to 
any  expenditures  made  during  a  reason¬ 
able  period  of  time  with  respect  to  those 
items  which  are  covered  by  the  i^li- 
cation.  An  application  that  is  appn^rl- 
ately  made  under  section  7  (b)  of  the  Act 
will  be  ai^dicable  retroecUvely  for  eligi¬ 
ble  expenditures  made  Immediately  prior 
to,  during  or  subsequent  to  the  incident 
period  (rf  the  major  disaster  occasicmlng 
the  expaidlture. 

(20  U£.0.  241-1  (a),  (1>) ) 

§  113.9  Dates  for  filing  applications. 

(a)  A  complete  aivUcaticm  for  bene¬ 
fits  under  section  7  of  the  Act  must  be 
filed  on  or  before  90  days  following  the 
date  on  which  the  determination  is  pub¬ 
lished  in  the  Federal  Register  that  the 
area  in  which  the  applicant  is  located, 
in  whole  or  in  part,  is  a  major  disaster 
area,  except  that,  whenever  the  expira¬ 
tion  of  such  time  shall  fall  on  a  non¬ 
business  day  for  Federal  offices,  the  final 
date  for  filing  applications  shtJl  be  the 
next  succeeding  business  day. 

(b)  An  iq^ilication  or  a  notice 

of  Intent  to  file  such  an  application 
within  the  fiscal  year  for  financial  assist¬ 
ance  benefits  under  section  7(a)  must 
be  filed  on  or  before  90  days  f(41owing 
the  date  on  which  the  detennlnation  Is 
published  in  the  Federal  Register  that 
the  area  in  which  the  application  is 
located,  in  whole  or  in  part,  is  a  major 
disaster  area,  except  that,  whenever  such 
date  shall  fall  on  a  nonbusiness  day  for 
Federal  offices,  the  final  date  for  filing 
applications  shall  be  the  next  succeed- 
1^  business  day.  A  complete  application 
for  financial  assistance  for  benefits  under 
section  7(a)  for  each  fiscal  year  sub¬ 
sequent  to  that  covered  by  the  initial 
aiH>llcation  must  be  filed  by  January  31 
in  the  fiscal  year  following  the  last  such 
initial  application. 

(c)  The  awlicant  is  responsible  for 
obtaining  the  appropriate  c^tification  of 
the  State  educational  agency  and  for 
securing  transmittal  of  the  ap^ication  to 
the  Commissioner. 

(20  UJ3.C.  241-1) 

§  113.10  Notification  to  applicants. 

The  Commissioner  will  notify  each  ap¬ 
plicant  the  results  of  the  review  of 
its  application.  A  notice  of  application 
review  actirni  will  be  sent  to  the  ai^li- 
cant  which,  in  appropriate  Instances,  will 
describe  the  estimated  amount  of  any 
payments  to  be  made  with  respect  to 
assistance  in  the  cost  of  providing  free 
public  education,  including  assistance 
with  respect  to  the  making  of  minor  re¬ 
pairs  of  school  facilities,  and  the  cost  of 
replacing  destroyed  or  seriously  damaged 
instructional  and  maintenance  supplies, 
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eqiilpment  and  materials  (including  text- 
bo<^) ,  and  of  leasing  or  otherwise  pro¬ 
viding  school  or  cafeteria  facilities  as 
temporary  replacements. 

(20  nj3.C.  241-l(a)-(b)) 

S  113.11  Reports. 

(a)  Reports  required.  Each  applicant 
shall  submit  required  reports  aivi  Infor- 
matUm  on  such  forms  as  the  Ckiininls- 
sloner  may  reasonably  require  concern¬ 
ing  (1)  destructkm  of  and  damage  to 
school  facilities  and  instructional  and 
maintenance  supplies,  eqiilpment,  and 
materials  (including  textbooks) .  (2)  pay¬ 
ments  made  with  respect  thereto,  as  well 
as  payments  made  to  continue  to  provide 
free  public  education  at  a  preexisting 
level,  and  to  lease  or  otherwise  provide 
school  and  cafeteria  facilities  as  tem¬ 
porary  replacements,  for  v^ch  ben^ts 
are  sought  under  section  7  of  the  Act. 

(b)  Final  reports.  Each  applicant 
whose  appllcatlcm  is  approved  shall  sub¬ 
mit  to  the  Commissioner  final  reports 
concerning  payments  made  the  applicant 
for  which  benefits  are  sought  under  sec¬ 
tion  7.  Final  reports  shall  be  submitted 
prranptly  with  respect  to  secti<m  7  as 
follows: 

(1)  Final  reports  with  respect  to  the 
assistance  under  section  7(a).  and  final 
reports  with  respect  to  the  cost  of  leasing 
school  and  cafeteria  facilities  as  tem¬ 
porary  replacements  under  section  7(b), 
shall  be  submitted  to  the  Commissioner 
with  respect  to  each  fiscal  year  no  later 
than  September  30  following  the  close  of 
the  fiscal  year  for  which  the  report  is 
made. 

(2)  Final  reports  with  respect  to 
assistance  under  section  7(b),  except 
final  r^>orts  with  respect  to  the  cost  of 
leasing  school  and  cafeteria  facilities  as 
temporary  replacements,  shall  be  sub¬ 
mitted  to  the  Commissioner  after  the 
applicant  has  made  final  payment  for 
approved  expenditiures  and  has  received 
final  Insurance  adjustments  and  all 
other  funds,  but  in  no  event  later  than 
90  days  following  the  first  anniversary 
date  of  the  disaster,  unless  the  applicant 
makes  written  request,  lowing  good 
cause,  for  extension  of  time  for  sub¬ 
mitting  such  final  report  and  such  date 
is  extended  in  writing  by  the 
Commissioner. 

(c)  Excessive  payments.  Hie  Commis¬ 
sioner  may  disallow  any  portion  of  the 
amoimts  requested  which  are  determined 
by  him  not  to  be  necessary  for  the 
Intended  purpose  or  not  to  be  eligible  for 
benefits  imder  section  7  of  the  Act  If, 
after  the  date  for  filing  a  final  report,  an 
applicant  is  found  to  have  received 
amounts  in  excess  of  the  amoimts  to 
which  it  is  entitled  imder  section  7  of  the 
Act  for  a  given  fiscal  year,  as  determined 
by  the  Commissioner,  an  amount  equal 
to  the  excess  may  be  taken  into  con¬ 
sideration  in  determining  the  amounts  to 
be  subsequently  certified  for  payment  to 
the  applicant  for  the  current  or  any  sub¬ 
sequent  fiscal  year.  Where  no  subsequent 
payments  are  due,  the  applicant  will  be 
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required  to  remit  such  excess  to  the 
Commissioner. 

(20  UJBXi.  941-1  (•)) 

§  113.12  Inadequacy  of  Federal  funds. 

(a)  If  appropriate  funds  are  inade¬ 
quate  to  i>ay  in  full  the  requests  con- 
tcdned  in  aU  improvable  implications 
filed  within  the  ninety  (90)  day  filing 
period,  the  Ckimmlssloner  wlU  establish 
an  order  of  priority  for  the  approval  of 
such  implications.  In  determining  the 
order  in  which  such  applications  will  be 
approved,  the  Commissioner  will  con¬ 
sider  the  relative  educational  and  finan¬ 
cial  needs  of  the  local  educational  agen¬ 
cies  which  have  submitted  approvable 
applications. 

(b)  Priority  among  approvable  appli¬ 
cations  filed  within  the  90 -day  filing 
period  will  be  determined  as  follows:  A 
priority  will  be  determined  among  appli¬ 
cations.  in  descending  order,  by  ascer¬ 
taining  the  percentage  that  the  total 
Federal  fimds  for  which  each  applicant 
is  estimated  by  the  Commissioner  to  be 
eligible  under  the  Act  is  of  the  total  cur¬ 
rent  operating  costs  of  that  applicant  as 
estimated  by  the  Commissioner,  hiclud- 
Ing  the  Increased  costs  due  to  the  major 
dlsast^. 

(20  UJS.C.  241-1  (d) ) 

§  113.13  Method  of  payment. 

The  Commissioner  may  pcty  in  advance 
or  by  way  of  reimbursement,  with  neces¬ 
sary  adjustments  on  account  of  over¬ 
payments  or  underpayments,  and  in  such 
Installments  as  he  may  determine,  the 
amounts  due  to  a  local  educatlcmal 
agency  pursuant  to  the  provisions  of 
section  7  of  the  Act. 

(20  UA.C.  241-1  (e) .  1232(1) 

§  113.14  Prohibition  on  payment  for 
religious  worship  or  instruction. 

Nothing  contained  in  the  Act  or  in  this 
part  shall  be  construed  to  authorize  the 
use  of  any  payment  made  thereunder  for 
religious  worship  or  instruction. 
(30UJB.C.241-l(a)(4)) 

§  113.18  Applicability  of  General  Pro¬ 
visions  Regulations. 

(a)  Provisions  contained  in  Parts  100 
and  100a  of  the  regulations  entitled 
“General  Provisions  for  Office  of  Educa¬ 
tion  Programs”  are  applicable  to  pro¬ 
grams  conducted  under  the  Act,  with  the 
following  exceptions: 

(1)  Section  100a.26(b)  (Criteria  for 
review  of  applications) ; 

(2)  Section  100a.31  (Preapplications) ; 

(3)  Subpart  L,  55  100a.209-.220  (Prop¬ 
erty  management  requirements) ;  and 

(4)  Section  lOOa.235  (Other  program 
income) . 

(b)  It  should  be  noted  that  certain  of 
the  provisions  in  such  regulations  are  not, 
by  their  own  terms,  pertinent  to  activi¬ 
ties  which  may  be  condiKted  pursuant  to 
the  Act,  such  as: 

(1)  Section  lOOa.19  (Cooperative  ar¬ 
rangements)  ; 
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(2)  Section  lOOa.44  (Application  for 
Federal  assistance)  (Construction  proj¬ 
ects)  ; 

(3)  Section  100a.41  (Pre£«H>lication 
for  Federal  assistance) ; 

(4)  Section  lOOa.42  (Notice  of  preap¬ 
plication  review  actlozi) ; 

(5)  Section  10()a.63  (Payment  methods 
for  construction  projects) ; 

(6)  Section  lOOa.82  (Institutions  of 
higher  education) ; 

(7)  Section  lOOa.83  (Nonprofit  orga¬ 
nizations)  ; 

(8)  Subpart  H,  §S  100a.90-.94  (Match¬ 
ing  and  Cost  i^ailng) ;  and 

(9)  Subpart  K.  9S  100a.155-.192  (Con- 
striictlon  requirements) . 

[FR  Doc.74-16783  Piled  7-24-74:8:45  am] 


[45CFR  Part  114] 

ASSISTANCE  FOR  SCHOOL  CONSTRUC¬ 
TION  IN  AREAS  AFFECTED  BY  FEDERAL 
ACTIVITIES 

Proposed  Guidelines 

In  accordance  with  section  503  of  the 
Education  Amendments  of  1972  (Pub.  L. 
92-318)  and  pursuant  to  the  authority 
contained  in  sections  1  through  15  of 
Pub.  L.  81-815  (20  U.S.C.  631-645),  the 
Commissioner  of  Education,  with  the  ap¬ 
proval  of  the  Secretary  of  Health,  Educa¬ 
tion,  and  Welfare,  proposes  to  amend 
Title  45,  Part  114  of  the  Code  of  Federal 
Regulations  to  read  as  set  forth  below. 
This  notice  prc^ioses  certain  changes  in 
the  regulations  under  Pub.  L.  81-815  con¬ 
tained  in  45  CFR  Part  114  and  sets  forth 
guidelines  for  the  program. 

1.  Prooram  purpose.  Sections  1 
throu^  15  of  Pub.  L.  81-815  authorize 
assistance  for  school  construction  in  fed- 
ersdly  affected  areas. 

2.  Section  503  procedures  and  effect. 
Section  503  of  the  Education  Amend¬ 
ments  of  1972  requires  the  Commissioner 
to  study  an  rules,  regulations,  guidelines, 
OT  other  published  interpretations  or  or¬ 
ders  Issued  by  him  or  by  the  Secretary 
after  June  30,  1965,  in  connection  with 
or  affecting  the  administration  of  Office 
of  Education  programs;  to  report  to  the 
Committee  on  Labor  and  Public  Welfare 
of  the  Senate  and  the  Cmnmlttee  on 
Education  and  Labor  of  the  House  of 
Representatives  concerning  the  study; 
and  to  publish  in  the  Federal  Register 
those  rules,  regulations,  guidelines,  inter¬ 
pretations,  and  orders,  with  an  oppor¬ 
tunity  tor  public  hearing  on  the  matters 
so  published.  The  regulations  and  guide¬ 
lines  proposed  below  reflect  the  results  of 
this  study  as  It  pertains  to  the  program 
imder  Pub.  L.  81-815. 

Part  114  will  be  published  in  final 
form,  after  comments  and  hearing.  All 
preceding  rules,  regulaticms,  gtildellnes. 
Interpretations,  and  orders  Issued  in 
connection  with  or  affecting  Part  114 
win  be  superseded  effective  thirty  days 
after  such  publication. 

8.  Effect  of  Office  of  Education  Gen» 
ered  ProoisUms  Reoulations.  The  pro* 
posed  regulations  differ  from  the  cur¬ 


rent  regulations  mainly  in  that  they  omit 
certain  provisions  which  are  now 
currently  provided  by  45  CJPR  Part  114 
because  they  wfil  be  jirovlded  In  the 
future  by  the  Office  of  Education  Gen¬ 
eral  Provisions  Regulations,  published 
as  a  final  regulation  in  the  Federal  Reg¬ 
ister  at  38  FR  30654  (November  6,  1973) . 

As  indicated  in  9 114.55  of  these  pro¬ 
posed  regulations,  most  of  the  provisions 
contained  in  the  “General  Provisions  for 
Office  of  Educaticm  Programs’*,  Parts  100 
(General)  and  100a  (Direct  Project 
Grant  and  Contract  Programs) ,  are  ap¬ 
plicable  to  assistance  pmsuant  to  Pub.  L. 
815.  Since  many  of  these  provisions  are 
required  to  be  applied  to  this  program  by 
OMB  Circular  No.  A-102,  this  .  is 
appropriate. 

However,  as  9  114.55  also  stipulates, 
certain  portions  of  these  General  Pro¬ 
visions  Regulations  are  not  appropriate 
for  application  to  assistsmce  under  the 
Act  for  two  reasons.  First,  paragraph  (a) 
of  9  114.55  lists  those  portions  which  are 
not  applicable  because  they  conflict  with 
certain  provisions  of  the  Act,  as  follows: 

(a)  S^tlon  10()a.26(b)  (Criteria  for 
review  of  appllcatlcms) :  Since  the  Act 
provides  a  statutory  entltlemmt  and  In- 
v(^ves  no  specific  proposed  educational 
program,  many  of  the  factors  enumer¬ 
ated  cannot  ai^ropriately  be  applied  to 
the  review  of  appllcati<ms; 

(b)  Section  lOOa.161  (Title  to  site): 
Section  6(b)  (1)  (B)  of  the  Act  supplies 
different  requirements  with  regani  to 
the  title  of  the  site  upon  which  assisted 
activities  are  to  take  place. 

(20  T7A.C.  63e(b)  (1)  (B)  ) 

(c)  Subpart  L,  99  lOOa.209-220  (Prop¬ 
erty  management  requirements) :  Under 
Pub.  L.  815,  title  to  the  schodl  facilities 
vests  in  the  applicant,  subject  (mly  to  tiie 
following  statutory  caveat: 

The  school  facilltiee  ot  such  agency  will 
be  available  to  the  children  for  whoee  educa¬ 
tion  contribution*  an  provided  In  this 
chapter  on  the  same  term*  *  *  *  as  they  ar* 
avaUable  to  other  children  in  such  school 
district. 

(20  UA.C.  636(b)  (1)  (F)) 

Thus,  for  example,  there  is  no  au¬ 
thority  to  c<»ifine  the  use  of  any  real 
property  or  nonexpendable  personal 
property  which  may  be  acquired  with 
assistance  under  Pub.  L.  815  to  any 
particular  program  or  project.  In  fact,  as 
indicated  above.  Pub.  L.  815  does  not  re¬ 
quire  an  applicant  to  provide  specifics 
with  regard  to  any  pn^iosed  educational 
program  or  project.  Consequently,  the 
property  managem^t  requirements  con¬ 
tained  in  Subpart  L  of  the  General  Pro¬ 
visions  cannot  appropriately  be  eq^plied. 

(d)  Section  lOOa.233  (Sale  of  real  and 
personal  property) ;  See  comment  (c) 
above. 

(e)  Section  lOOa.235  (Other  program 
income) :  See  comment  (c)  above. 

Paragraph  (b)  of  9  114.55  of  these  pro¬ 
posed  regulations  lists  those  portions  of 
the  General  Provisions  Regulations 
which  are  not  appropriate  for  aiHillca- 
tion  to  assistance  pursuant  to  Pub.  L.  815 
because,  by  their  own  terms,  they  impose 


requirements  with  regard  to  activities 
which  may  not  be  ccmducted  under  the 
Act.  For  example,  several  portiems  of  the 
General  Provisions  Regulations  impose 
requirements  with  regard  to  noncon¬ 
struction  projects,  while  Pub.  L.  815  pro¬ 
vides  only  for  construction  activities. 
(See  General  Provisions  Regulations 
99  lOOa.43,  lOOa.62.)  Thus,  these  sections 
of  the  General  Provisions  Regulations  are 
referred  to  as  “not  pertinent”  in  9  114.55 
(b)  of  the  proposed  regulations. 

4.  Guidelines.  Guidelines  for  the  pro¬ 
gram  have  not  previously  been  published 
in  the  Federal  Register.  The  guidelines 
proposed  below  contain  recommendations 
and  suggestions  for  program  manage¬ 
ment  and  operation  and  are  designed  to 
incorporate  all  materials  covered  by  sec¬ 
tion  503  of  the  Education  Amendments 
of  1972  not  reflected  in  the  regulation. 
When  finally  published  in  the  Federal 
Register  in  accordance  with  section  503 
(d),  the  guidelines  will  be  stated  sepa¬ 
rately  in  the  general  notice  section  of 
the  Federal  Register. 

5.  Citations  of  legal  authority.  As  re¬ 
quired  by  section  431(a)  of  the  General 
Education  Provisions  Act  (20  UH.C.  1232 
(a))  and  section  503  of  the  Education 
Amendments  of  1972,  a  citation  of  statu¬ 
tory  or  other  legal  authority  for  each  sec¬ 
tion  of  the  regulations  and  guidelines  has 
been  placed  in  parentheses  on  the  line 
following  the  text  of  the  section. 

On  occasion,  a  citation  appears  at  the 
end  of  a  subdivision  of  the  section.  In 
that  case  the  citation  Is  to  the  authority 
for  all  that  appears  in  that  section  above 
the  citation.  When  the  citatitm  appears 
only  at  the  end  of  the  section  it  applies 
to  the  entire  section. 

6.  Opportunity  for  public  hearing.  Pur¬ 
suant  to  section  503(c)  of  the  Education 
Amendments  of  1972,  the  Commissioner 
will  provide  hiterested  parties  an  oppor¬ 
tunity  for  a  public  head^  on  these  regu- 
laticms  and  guidelines,  as  follows : 

A  hearing  will  take  place  at  the  n.S. 
Ofifice  of  Education  on  August  26, 1974  in 
the  auditorium  of  Regional  Office  Build¬ 
ing  Three  (ROB-3)  located  at  7th  and  D 
Streets  SW..  Washington.  D.C.  20202, 
from  10  am.  to  12  pm.  The  purpose  of 
the  hearing  is  to  receive  comments  and 
suggestions  on  the  published  materials. 

Interested  parties  may  also  submit  writ¬ 
ten  comments  and  recommendations  to 
the  Ofifice  of  Education,  400  Maryland 
Avenue  SW..  Room  207&-G,  Washington, 
D.C.  20202.  Attention:  Chairman,  Office 
Education  Task  Force  on  section  503. 
An  relevant  material  received  prior  to  the 
date  of  the  hearing  wfll  be  considered. 
Comments  and  suggestions  submitted  in 
writing  win  be  available  for  review  in  the 
above  office  between  the  hours  of  9  a.m 
and  4:30  p.m.,  Monday  through  Friday 
of  each  week. 

Parties  interested  in  attending  the 
hearing  should  notify  the  Ofifice  of  Edu¬ 
cation  at  the  above  address,  and  are 
urged  to  submit  a  written  copy  of  their 
comments  with  such  notification.  Each 
party  planning  to  make  oral  comments  at 
the  hearing  is  xurged  to  limit  his  presen¬ 
tation  to  fifteen  minutes. 
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(Cati^og  of  Federal  D<HnesUc  Assistance  Pro> 
gram  No.  18.477,  School  Assistance  In  Fe<l- 
erally  Affected  Areas  Construction.) 

Dated:  May  21. 1974. 

John  Ottina, 

U.S.  Commissioner  of  Education, 
Approved:  June  17, 1974. 

Caspar  W.  Weinberger, 

Secretary  of  Health,  Education, 
and  Welfare. 

PART  114— ASSISTANCE  FOR  SCHOOL 
CONSTRUCTION  IN  AREAS  AFFECTED 
BY  FEDERAL  ACTIVITIES 

Subpart  A — Definitions 

114.1  Definitions. 

Subpart  B — Rling  Complete  Applications  and 
Determining  Priority  Indices 

1 14ff  Cutoff  dates  for  filing  appUcatlons. 
114ff  Election  where  two  or  more  categories 
under  section  6(a)  apply. 

114.4  Procedure  If  funds  are  Inadequate  to 
make  all  payments. 

114.6  Determination  of  priority  Indices  and 
prlwlty  groupings  for  applications. 

114.6  Determination  of  subpriority  Indices 

for  appUcatlons. 

114.7  Priority  and  approval  conditioned 

upon  readiness  to  proceed  with 
construction. 

Subpart  C — Policy  Determinations  In  Processing 
OT  Applications 

114.11  Membership  of  nonresident  pupils. 

114.13  Changes  In  botmdarles.  classification 

and  governing  authority  ot  appU- 
cants. 

114.14  Estimated  average  dally  membership 

under  section  6(a)  (3). 

114.16  Determination  of  undue  financial 
burden. 

114.16  Additional  payments  under  section  8. 

114.17  School  facilities  for  children  whose 

m^bershlp  Is  of  temporary  dura¬ 
tion  only. 

114.18  Determination  of  eligibility  under 

section  14. 

Subpart  D— Criteria  for  Waivers  Under  the  Act 
114JS0  Application  for  waivers. 

114S1  Criteria  for  waiver  under  section  6 
(e)  of  mlnlmrun  number  require¬ 
ment  of  30  in  section  8(c). 

114.83  Criteria  for  waiver  under  section  6  (e) 
of  percentage  requirements  for  fed¬ 
erally  coimected  and  nonfederally 
coimected  membership  In  section 
8(c). 

114.83  Criteria  tat  waiver  under  section  6(e) 
for  children  residing  on  Federal 
property. 

114S4  Criteria  for  waiver  under  section  6  (e) 
of  limitation  on  number  of  fed¬ 
erally  connected  children  eligible 
for  payment  in  section  6(f) . 

114.86  Criteria  for  waiver  at  percentage  re¬ 
quirement  In  section  14(a) . 

114.86  Criteria  for  waiver  of  substantial  per¬ 
centage  requirement  In  sectlcm 
14(b). 

11487  Criteria  for  waiver  of  substantial  per¬ 
centage  requirement  In  section 
14(c). 

Subpart  E  Certification  of  Payments 
114.41  Oertillcation  of  payments. 

114.43  Certification  Ot  payments,  section  14. 
114.48  Payments. 

Subpart  F— General  Provisions  WHh  Regard  to 
Construction  of  Minimum  School  FaciTitles 

114.61  Works  of  art. 


Bee. 

11488  Bxcell«ioe  of  architecture  and  de¬ 
sign  of  minimum  school  faemtlss. 
11486  AppUcfdilltty  of  Oeneral  Provisions 
Begulatkms. 

11488  Procurement  of  school  facilities. 

Subpart  G— Sections  9  and  10 

114.61  Conditions  tat  assistance  under  sec¬ 

tion  10. 

114.62  Bequests  for  section  10  school  con¬ 

struction. 

114.63  Property  management:  Sections  B 

and  10. 

114.64  Disposal  of  federally  owned  tempo¬ 

rary  school  facilities  provided 
under  section  9. 

114.65  Transfer  to  local  educational  agencies 

of  title  to  federally  owned  school 
facilities  provided  under  section  10. 

Appendix  A — Guidelines 

Authoritt:  Pub.  L.  81-816  (school  con¬ 
struction  in  areas  affected  by  Federal  activ¬ 
ities)  ,  unless  otherwise  noted. 

Subpart  A — Definitions 
§  114^1  Definitions. 

As  used  in  this  part,  the  term: 

(a)  "Act”  means  Pub.  L.  815  (except 
section  16  thereof),  81st  Cimgress  (64 
Stat.  967). 

(20  n.S.C.  631-645) 

(b)  "Applicant”  means  a  local  educa¬ 
tional  agency  which  has  filed  a  complete 
application  for  assistance  In  school  c(m- 
stnictlon  under  the  Act  and  this  part. 

(20 n.S.C.  633-635 (a)) 

(c)  “Attendance  area"  means,  in  re¬ 
lation  to  a  particular  public  school,  the 
geographical  area  in  which  the  children 
who  are  normally  served  by  that  school 
reside.  An  attendance  area  for  elemen¬ 
tary  school  need  not  necessarily  be  co¬ 
terminous  with  an  attendance  area  for 
a  secondary  school. 

(20U.S.C.  635(e),  644) 

(d)  "Available  and  usable  school  facil¬ 
ities”  Includes: 

(1)  Existing  school  facilities.  Included 
are  all  those  facilities  for  which  pay¬ 
ments  have  been  made  under  the  Act, 
and  all  facilities  constructed  as  school 
buildings  and  used  continuously  for 
classroom  purposes.  Excluded  are  base¬ 
ment  rooms,  hallways,  or  other  space 
the  use  of  which  for  school  purposes 
(bi  view  of  their  character.  Inaccessi¬ 
bility  or  other  equally  cogent  reason) 
seriously  prejudices  the  educational  ob¬ 
jective,  or  has  Impaired  or  will  Impair 
the  health  or  safety  of  the  school  chil¬ 
dren.  Also  excluded  are  facilities  which 
have  been  abandoned  or  must  be  aban¬ 
doned  by  the  end  of  the  second  year 
following  the  Increase  period  for  which 
the  application  Is  filed.  These  requlre- 
m^ts  also  apply  to  buildings  owned  by 
other  Federal  agencies  which  are  avail¬ 
able  for  the  education  of  children 
counted  by  iqipllcants  under  section  14 
of  the  Act. 

(2)  Facilities  under  contract.  Included 
are  all  those  facilities,  including  those 
for  which  funds  have  been  reserved  or 
approved  under  the  Act,  for  which  con¬ 
struction  contracts  have  been  let  on  or 
before  the  contracts-let  date.  After  such 


date,  only  that  portion  of  such  facilities 
to  be  financed  with  fimds  reserved  or 
approved  under  the  Act  Is  included. 

(3)  Potential  facilities.  With  respect  to 
sections  8,  14(a)  and  14(c)  of  the  Act, 
all  those  minimum  school  facilities 
which,  with  full  utlUzatlim  of  all  practi¬ 
cably  available  financial  resources,  could 
be  provided  from  local.  State,  or  Federal 
sources  (other  than  the  Act),  will  be 
ccxisidered  as  available  and  usable.  Such 
utilization  by  the  applicant  Is  a  conifi- 
tlon  precedent  to  F^eral  assistance  un¬ 
der  the  Act.  The  estimated  capacity 
such  facilities  shall  be  equal  to  the  total 
amoimt  of  all  such  resources  divided  by 
the  most  current  estimated  cost  per 
pupil  for  providing  minimum  school  fa¬ 
cilities  In  the  State.  In  determining,  for 
purposes  of  this  subparagraph,  whether 
financial  resources  are  practicably 
available,  the  amount  representing  the 
unused  bonding  limit  In  the  State  but 
not  in  excess  of  12  percent  of  Its  asses¬ 
sed  valuation  will  be  considered  to  be  a 
financial  resource  practicably  available. 

(4)  Portable  classrooms.  Included  are 
temporary,  relocatable,  demountable, 
mobile,  trailer,  or  other  such  units,  but 
only  tf: 

(I)  They  have  been  purchased  with 
funds  paid  under  the  Act;  or 

(II)  The  State  educational  agency  by 
law,  regulation,  or  policy,  requires  such 
facilities  to  be  counted  as  permanent 
capacity  units  In  the  computation  of 
State  construction  aid. 

(20  U.S.C.  634,  640, 644(c),  645(10) ) 

(e)  “Average  dally  membership” 
(hereinafter  referred  to  as  ADM)  for  any 
school  in  any  school  year  means  average 
dally  membership  as  determined  In  ac¬ 
cordance  with  State  Jaw  or.  In  the  ab¬ 
sence  of  State  law  governing  such  a 
determination,  such  term  means  the  ag¬ 
gregate  of  the  sums  of  the  days  of  mem¬ 
bership  of  each  child  In  the  school 
divided  by  the  niunber  of  days  school 
was  in  session.  Only  days  on  which  pu¬ 
pils  were  under  the  guidance  and  direc- 
tl(xi  of  teachers  in  the  teaching  process 
will  be  considered  to  be  days  in  session. 
The  ADM  for  a  group  of  schools  having 
varying  lengths  of  terms  Is  the  sum  of 
the  ADM  obtained  for  the  Individual 
schools  divided  by  the  number  of  schools 
in  such  group. 

(20D.S.C.635  (a),  (c),  (d), 645(6)) 

(f )  “Average  dally  membership  of  fed¬ 
erally  cixinected  pupils”  In  each  category 
of  federally  connected  children  (as  de¬ 
scribed  by  clauses  (1),  (2),  and  (3)  of 
section  5(a)  of  the  Act)  is  the  number 
of  such  children  determined  in  the  fol¬ 
lowing  manner:  on  a  day  not  earlier 
than  the  fourth  day  of  legal  school  ses¬ 
sion  of  the  regular  school  year  and  prior 
to  the  cutoff  date  for  filing  the  preappli¬ 
cation,  a  membership  survey  of  all  pu¬ 
pils  claimed  in  each  category  of  federally 
connected  children  must  be  made  by 
either  (1)  conducting  a  parent-pupil 
survey  to  determine  the  child’s  residence 
on  Federal  pnverty  and  the  parent’s 
mployment,  or  active  duty  assignment 
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In  the  uniformed  eerrlces.  nr  (2)  obtain¬ 
ing  oertlflcattoDe  from  the  vnziow  em- 
ployen  or  the  approprlata  booslnc  oO- 
clalc  M  to  the  employment  of  the  parents 
of  the  chfldrm  claimed  or  the  resklenoe 
of  each  difldren  on  soch  day.  A  mem¬ 
bership  survey  of  all  pupils  must  also  be 
made  as  of  so^  day  and  such  survey 
Shan  be  the  official  membership  report 
of  the  applicant  local  educational  agency 
for  soch  day.  Ihe  monbershlp  survey 
used  must  be  conducted  in  either  the 
ttdrd  or  fourth  year  of  the  4-year  in¬ 
crease  period.  If  application  is  made 
under  seetkm  S(a>(3)  of  the  Act,  the 
survey  date  must  be  within  3  mrgit>>»  gf 
the  date  the  membership  survey  is 
initiated. 

(30I7J1.C.  635,644,645(1),  (6)) 

(g)  ‘‘Base  year*  means  the  third  or 
fourth  school  year  preceding  the  fiscal 
year  In  which  an  applicatloa  is 
as  may  be  designated  in  the  ai;H>licatlon. 
except  that  in  the  case  erf  an  application 
based  on  children  referred  to  in  para- 
graidi  (2)  or  paragraph  (3)  of  section 
5(a)  of  the  Act,  the  base  year  *hAii  in 
no  event  be  later  than  the  regular  *rh«yii 
year  1968-69.  Thus  such  term  refers  to 
the  year  preceding  the  4-year  Increase 
period  for  which  an  application  Is  filed. 


with  funds  under  the  Act  must  be 

proved  in  advance  in  accordance  with  the 

provisions  of  1 114.58. 

(30  UBXJ.  648  (»>,  (M»)) 

(m)  *Tjoob1  educational  agency**  m*>a.nji 
a  local  educational  agency  as  defined 
by  seotkm  15(11)  of  the  Act.  If  the  re¬ 
sponsibility  for  providing  scImxA  facilities 
tor  a  local  edncatlonal  agency  is  vested 
In  a  State  agen<7,  the  term  Includes  such 
State  agency  together  with  such  local 
educational  agency. 

(30  UJSX:.  646(11)) 

<n)  “Member**  ot  a  class  *hft.n  be  de¬ 
termined.  iriiere  ^>proptlate.  In  accord¬ 
ance  with  prorislans  of  section  15(5); 
of  the  Act.  In  the  absence  ot  State  law, 
or  regulation,  a  member  Is  a  child  who 
Is  on  the  current  roQ  of  the  schooL  Rurh 
a  child  shall  bp  consldeTed  a  mmber 
from  the  date  of  enrollment  until  he  per¬ 
manently  leaves  the  class  or  school  for 
one  of  the  causes  recognised  as  suffi¬ 
cient  by  the  State.  The  date  of  perma¬ 
nent  withdrawal  shall  be  the  date  on 
which  it  Is  <tfficlally  bmwn  that  the  pupil 
has  left  school,  and  not  necessarily  the 
first  day  after  the  date  of  last  attend¬ 
ance. 

(30  UB.O.  645(5)) 


(ao  UjS.C.  645(16)  ) 


(h)  “Classrooms"  means  (1)  regular 
classrooms.  Including  recitation,  lecture, 
and  general  purpose  rooms;  and  (2)  spe¬ 
cial  classrooms,  including  kindergarten 
rooms,  science  laboratories,  shops,  music, 
art  and  vtsual  education,  business  edu¬ 
cation,  and  homemaking  rooms. 

(20  UB.C.  646(9)  ) 

(1)  “Complete  application."  except  for 
applications  imder  section  10  of  the  Act, 
means  a  preappUcatton  M-4. 

oi  OMB  Circular  No.  A-102),  an  appli¬ 
cation  (Exhibit  M-4  of  CAfB  Cfircular 
No.  A-102),  and  such  supplemental  in¬ 
formation  as  may  be  requested  ^  the 
Commissioner,  all  of  which  have  been 
appropriately  filed. 

(20  UBX;.  636(S):  OMB  Circular  Na  A-103) 

(j)  “Contracts-let  date"  means  the 
date  on  whkdi  the  Commissioner's 
setting  the  cutoff  date  for  the  receipt 
of  applications  for  a  fiscal  year  to  filed 
with  the  Office  of  the  Federal  Register. 
(20TJB.C.634) 


(k)  “Filed"  means  that  an  necessary 
parts  of  the  preapplication  or  the  com¬ 
plete  appllcati(m.  as  appropriate  (bear¬ 
ing  the  required  certifications  and  veri¬ 
fications  by  the  State  educational 
agency),  are  received  by  the  Commls- 
(30  TJBO.  e35(a) .  63a(b)  (3)  (B) .  e44(e)  ) 
sloner  on  or  before  the  applicable  cutoff 
date. 

Q)  “Initial  equipment"  means  any 
movable  equipment  necessary  and  appro¬ 


priate  to  equip  minimum  school  faclll- 
Ues.  Such  term  does  not  include  equip¬ 
ment  purchased  to  reidace  any  equip¬ 
ment  which  is  obsoleta  or  worn  out  mwi 
which  was  purchased  with  fundi  under 
the  Act  Initial  equipment  to  be  procured 


(o)  “M^bershlp  of  children  of  tem¬ 
porary  duration  only"  msiwM  the 
mMnbershlp  eff  children  whose  residence 
in  the  school  district  of  the  local  educa¬ 
tional  agency  the  (Commissioner  deter¬ 
mines  win  probaldy  be  for  more  th^n 
one  year  and  for  less  than  6  yean  be¬ 
yond  the  date  oi  the  approval  of  the 
complete  appUcatian  and  whose  nmwh^ 
is  excluded  from  computation  of  maxi- 
mmn  payments  under  section  5  of  the 
Act 

(20  UJS.C.  636,  639) 

(p)  “Minimum  school  facilities"  means 
classromns  and  auxUlair  rooms  end 
initial  equipment  necessary  to  operate  a 
iHugram  of  free  publle  education  for  the 
membenhip  of  the  applicant  at  normal 
capacity  in  accordance  with  the  laws  and 
customs  of  the  State.  (1)  Such  term  does 
not  Include  athletic  stadiums,  or  struc¬ 
tures,  or  facilities  Intended  ivlmarily  for 
athletic  exhibitions,  contests,  or  games, 
or  other  events  tor  which  admission  Is 
to  be  charged  to  the  general  publle.  (2) 
Except  as  used  In  sections  8  and  10  of 
the  Act,  such  term  does  not  Include  in¬ 
terests  In  land  or  off-site  improvements. 
(3)  Such  term  includes  (1)  an  aodltmlum 
or  a  gymnasium  only  if  the  Ck>inmls- 
sloner  determines  that  such  a  structure  is 
Justified  by  the  size  of  the  school’s  en- 
rt^lmoit,  the  educational  program  to  be 
conducted  by  the  school,  and  the  stand¬ 
ards  and  practices  in  the  State.  Such  a 
structure  may  provide  fixed  or  moveable 
seating  only  for  the  normal  capacity  of 
tile  scho(d;  and 

(11)  Air  conditioning  in  all  States 
which  are,  in  whole  or  in  part,  south 
of  the  38*  parallel  if  an  authorized  rep¬ 
resentative  of  the  State  educational 
agency  certifies  to  the  Commissioner 
air  conditimed  school  facllftiee  are  cur¬ 
rently  being  amstructed  with  State  and 


local  fimds  within  such  State.  Such  term 
Includes  air  oondttlaning  in  all  other 
States  only  if  such  cetUfleation  is  accom¬ 
panied  by  the  results  of  a  survey  which 
shows  that  air  conditioning  is  provided  In 
a  majority  of  recently  cemstmeted  school 
fadlitlea  within  tiie  State. 

(ill)  In  approprlata  situations,  partic¬ 
ularly  under  section  14  of  the  Act,  the 
constniction  of  ctmsolldated  schoed  facil¬ 
ity  (in  cases  of  consolidation  ot  wrutn 
districts)  or  tiw  replacement  of  umaii 
Iscdated.  inadequate.  boUdlngB  with 
modem  facilities,  even  fhoui^  ttere  may 
^erwlse  be  enough  dassroom  space  to 
house  an  the  difidien. 

(Iv)  Dual-use  fanout  shelter  space 
wh^  1»  provided  as  a  regular  safety 
y  ture.  If  the  spaces  within  the  build- 

^  prove  to  mtnrlde  shelter  from  fanout 

^  ntUe  or  no  additional  cost,  tiwy^  may 
aJro  be  considered  as  minimum 
zaemties. 


November  S.  leei,  41) 

to)  ewetty-  of  a  school 

room  te  the  number  of  papa  stations 
the  room  accommodates  under  or¬ 
dinary  cyUttons  in  accordance  with  the 

free  public  education.  ^ 

(20  U.8.C.  634,  640,  64i(e)  ) 


— '  ourv^  means  i 

que^nyre  which  is  provided  by  th 
a^cant  and  fined  out  by  a  paraot  b 
to  substantiate  residence  or  em 
luoyment  on  Federal  property.  Such  sur 
vey  must  Include: 


(1)  Pnpil-airoUm«it  Informatkm 
(which  may  be  obtained  from  school  rec¬ 
ords)  ,  including: 

(I)  Name  of  pnpHt 

(II)  Date  of  birth;  A.t>d 

(til)  Name  of  puWlc  scImxA,  grade,  and 

teachers;  and 


(2)  Pupa-residence  and  parent-em- 
Idoyment  information  Including: 

^.^^dresB  ot  ptqffi  residence  (Inclad- 
in«  the  name  of  tbs  Federed  facility  If 
such  address  is  located  on  Federal  prop- 
exty); 


1 


(fi)  Name  of  parent  (mother,  father, 
or  other  person  standing  in  loco  paren¬ 
tis)  with  uhotn  the  chfld  resides  who  li 
employed  on  Federal  property; 

(o)  H  such  parent  is  not  a  member 
oi  the  uniformed  services  on  active  duty, 
the  name  must  be  given  as  it  appean 
on  the  payroQ  record; 

(b)  If  such  parent  is  a  member  of  uni¬ 
formed  services  on  active  duty,  the  rank, 
serial  number,  and  branch  of  service 
must  be  (ditalned; 

(Ml)  Unless  the  parent  is  a  member  of 
uniformed  services  on  active  duty,  the 
name  and  address  of  Federal  property  on 
vdilch  the  parent  is  employed; 

(iv)  If  the  parent  is  a  civilian  em¬ 
ployed  on  a  Federal  vess^  the 
vessel,  hufi  number,  and  ri»Tn»  gg  con- 
tnMUng  agency  must  be  obtained; 

(v)  Signature  of  the  parent  supplying 
the  Informaticm  and  the  date  of  the  sig¬ 
nature  must  be  obtained;  and 

(vl)  The  name  amj  address  of  em¬ 
ployer  (unless  the  parent  is  a  member  of 
uniformed  services  on  active  duty). 
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(3)  Only  In  unusual  circumstances 
may  partially  completed  simvey  forms  or 
forms  which  are  signed  by  a  person  other 
than  parent,  or  person  standing  in  loco 
parentis,  be  accepted.  In  such  circum¬ 
stances  the  form  must  show  why  the 
parent  did  not  sign,  and  when,  how,  and 
from  whom  the  residence  and  employ¬ 
ment  information  was  obtained. 

(20  U.S.C.  634,  636(a)) 

(s)  “Preapplication”  means  both  Ex¬ 
hibit  M-1,  of  OMB  Circular  No.  A-102 
and  such  supplemental  Information  as 
may  be  requested  by  the  Commissioner. 

(20  U.S.C.  636(a);  OMB  Circular  No.  A-102) 

(t)  “Priority  Indices”  means  the  in¬ 
dices  established  pursuant  to  this  part 
based  on  relative  urgency  of  need  for  the 
purpose  of  determining  the  order  of  ap¬ 
proval  of  project  applications,  and  the 
order  of  payments  within  each  priority 
grouping. 

(20  UB.C.  633) 

(u)  “Remote  or  isolated  areas”  means 
attendance  areas  or  local  educational 
agencies  or  portions  thereof  designated 
as  such  by  the  Commissioner  for  the 
purposes  of  waivers  under  sections  5(e) 
and  14  of  the  Act  (see  Subpart  D  of  this 
part).  Such  designation  will  be  based 
upon  the  following  factors: 

(1)  Topography; 

(2)  Geographic  Isolation; 

(3)  TrafBc  conditions; 

(4)  Climatic  conditions;  and 

(5)  Other  similar  conditions  which 
make  it  impracticable  to  transport  stu¬ 
dents  to  other  school  facilities  of  the 
applicant  or  to  any  adjacent  local  edu¬ 
cational  agency. 

(20  U.S.C.  636(e),  644) 

(V)  “Repairs”  means,  for  the  purpose 
of  applications  under  section  10  of  the 
Act,  only  those  repairs  which  must  be 
accomplished  without  delay  in  order  to 
avoid  further  deterioration  of  the  school 
facilities  or  to  protect  the  safety  of  in¬ 
dividuals  occupying  the  facility.  Such 
term  does  not  for  that  purpose  Include 
the  remodeling  or  rearrangement  of  ex¬ 
isting  facilities  to  permit  grade  pattern 
reorganization  or  the  providing  of  mini¬ 
mum  school  facilities. 

(20  U.S.C.  636,  e40(a)  ) 

(w)  “Subpriority  indices”  means  the 
Indices  established  pursuant  to  S  114.6 
for  the  purpose  of  determining  the  order 
of  approval  of  project  applications  hav¬ 
ing  Identical  priority  indices,  when  ap¬ 
propriated  fvmds  are  insufficient  to  fund 
all  such  project  applications. 

(20  U.S.C.  633, 634, 644(e) ) 

(x)  "Total  square  feet  of  floor  area” 
means  the  sum  of  the  square  feet  of 
each  usable  floor  (including  partitions 
and  exterior  walls)  within  tiie  perimeter 
of  outside  walls  at  the  respective  floor 
levels.  Covered  passageways  with  one  or 
more  sides  open  are  deemed  to  have  one- 
half  the  square  feet  of  floor  area  they 
would  otherwise  have. 

(20  U.S.C.  645(6)) 


(y)  “Unhoused”  pupils  or  “inade¬ 
quately  housed”  pupils  means: 

(1)  For  the  purpose  of  determining 
priority,  the  dlff^nce  between  the  total 
estimate  membership  as  of  the  end  of 
the  Increase  period  and  the  total  normal 
capacity  of  available  and  usable  school 
facilities;  or 

(2)  For  the  purpose  of  determining  the 
need  for  minlmiun  school  facilities,  the 
difference  between  the  total  estimated 
membership  as  of  the  end  of  the  second 
year  following  the  end  of  the  Increase 
period  and  the  total  normal  capacity  of 
available  and  usable  school  facilities. 

(20  U.S.C.  634,  640,  644(c) ,  646(10)  ) 

(z)  “Uniformed  services”  means  the 
Army,  Navy,  Air  Force,  Marine  Corps, 
Coast  Guard,  Environmental  Science 
Services  Administration,  and  Public 
Health  Service. 

(20  U.S.C.  636(a)(1)(B)) 

Subpart  B — Filing  Complete  Applications 
and  Determining  Priority  Indices 

g  114.2  Culoff  dates  for  filing  applica¬ 
tions. 

The  Commissioner  will,  by  notices 
published  in  the  Federal  Register,  set 
cutoff  dates  for  the  flllng  of  iq;>pllcatlons 
imder  this  part  for  each  fiscal  year. 

(20  U.S.C.  633,  636(a),  e40(a),  644(e) ) 

§  114.3  Election  where  two  or  more  cate¬ 
gories  under  section  5(a)  apply. 

A  district  may  cmnblne  children  de¬ 
scribed  in  sections  5(a)  (1)  and  5(a)  (2) 
of  the  Act  to  meet  the  percentage-in¬ 
crease  requirements  for  eligibility  pur¬ 
poses.  If  digibillty  requirements  are  met 
by  such  combination,  the  maximum  Fed¬ 
eral  payment  will  be  computed  on  the 
basis  of  the  number  of  children  described 
in  each  section  at  the  respective  rates 
of  paimient  specified  therefor.  However, 
if  children  eligible  to  be  counted  under 
section  5(a)  (1)  or  5(a)  (2)  of  the  Act  are 
counted  under  section  5(a)  (3)  to  meet 
eligibility  requirements  for  that  section, 
the  maxlmiun  Federal  payment  will  be 
computed  on  the  basis  of  the  number  of 
chlldrai  coimted  under  section  5(a)  (3) 
at  the  rate  of  payment  specified  for  that 
section. 

(20  U.S.C.  636) 

§  114.4  Procedure  if  funds  are  inade¬ 
quate  to  make  all  payments. 

(a)  Section  2  of  the  Act  provides  that 
for  each  fiscal  year  the  Commissioner 
is  to  determine  the  portion  of  the  fimds 
appropriated  under  the  Act  which  will 
be  available  for  carrying  out  the  provi¬ 
sions  of  sections  9  and  10  and  that  the 
remainder  of  such  funds  shall  be  avail¬ 
able  for  paying  to  local  educational  agen¬ 
cies  the  Federal  share  of  the  cost  of  proj¬ 
ects  for  the  construction  of  school  facili¬ 
ties  for  which  applications  have  been 
approved  under  section  6.  Section  3  of 
the  Act  provides  that  the  Commissioner 
shall  by  regulation  prescribe  an  order  of 
priority,  based  on  relative  urgency  of 
need,  to  be  followed  in  approving  iqypll- 
cations  in  the  event  the  funds  appro¬ 


priated  under  the  Act  and  remaining 
available  on  any  cutoff  date  for  payment 
to  local  educational  agencies  are  less  than 
the  Federal  share  of  the  cost  of  the  proj¬ 
ects  with  respect  to  which  applications 
have  been  filed  prior  to  such  date  (and 
for  which  fimds  imder  the  Act  have  not 
already  been  obligated).  Only  applica¬ 
tions  meeting  the  conditions  for  approval 
under  the  Act  (other  than  section  6(b) 
(2)(C))  will  be  considered  applications 
for  purposes  of  the  preceding  sentence. 
Such  an  order  of  priority  is  to  provide 
that  applications  for  payments  based 
upon  increases  in  the  number  of  children 
either  residing  on,  or  residing  with  a  par¬ 
ent  employed  on,  property  which  is  part 
of  a  low-rent  housing  project  assisted 
imder  the  United  States  Housing  Act  of 
1937,  as  amended,  will  not  be  approved 
for  any  fiscal  year  until  all  other  appli¬ 
cations  under  paragraphs  (2)  and  (3) 
of  section  5(a)  have  b^n  approved  for 
that  fiscal  year.  Section  14(e)  of  the 
Act  provides,  in  part,  that  in  determining 
the  order  in  which  such  applications 
shall  be  approved,  the  Commissioner 
shall  consider  Uie  relative  educational 
and  financial  needs  of  the  local  educa¬ 
tional  agencies  which  have  submitted  ap- 
provable  applications  and  the  nature 
and  extent  of  the  Federal  responsibility. 
Section  14(h)  provides  that  it  is  the 
policy  of  the  Congress  that  the  provision 
of  assistance  pursuant  to  sections  14(a) 
and  14(b)  of  ^e  Act  shall  be  given  a  pri¬ 
ority  at  least  equal  to  that  given  to  pay¬ 
ments  made  pursuant  to  section  10  of 
the  Act. 

(20  U.S.C.  632,  636(C)  (2).  636(b)  (2)  (C),  639, 
640,  644) 

(b)  Pursuant  to  the  above  provisions 
of  the  Act,  applications  for  assistance 
under  the  provisions  of  sections  9, 10,  16, 
14(a) ,  and  14(b)  will  have  priority  fund¬ 
ing  over  applications  under  section  6  (as 
limited  by  section  5) ,  and  sections  8  and 
14(c)  of  the  Act.  That  portion  of  pay¬ 
ments  for  applications  filed  in  accordance 
with  the  provisions  of  section  6  (as 
limited  by  section  5)  and  section  8  of  the 
Act  based  upon  increases  in  the  number 
of  children  either  residing  on,  or  resid¬ 
ing  with  a  parent  employed  on.  Federal 
property  (other  than  property  which  Is 
part  of  an  eligible  low-rent  housing 
property)  will  have  priority  in  funding 
over  that  portion  of  payments  that  is 
based  upon  Increases  in  the  number  of 
children  countable  for  payment  under 
sections  5(a)  (2)  and  5(a)  (3)  who  either 
reside  on,  or  reside  with  a  parent  em¬ 
ployed  on,  an  eligible  low-rent  housing 
property. 

(20  U.S.C.  636,  636,  638,  639,  640,  644,  646) 

(c)  For  each  fiscal  year,  the  Commis¬ 
sioner  will  first  determine  the  estimated 
requirements  for  all  applications  filed 
under  sections  9, 10,  and  16  and  sections 
14(a)  and  14(b)  of  the  Act.  Funds  avail¬ 
able  therefor  will  be  allocated  first  to 
applications  under  section  16  of  the  Act. 
The  remainder  of  such  funds  will  be  al¬ 
located  to  section  14(a),  and  14(b)  to 
section  9,  and  to  section  10,  in  the  ratio 
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of  the  estimated  requirements  under 
each  seotiou  to  the  total  requirements 
lor  an  such  sections. 

(20  n£.c.  632,  630. 640, 644. 646) 

(d>  Each  approvable  aivllcation  under 
sections  9.  10.  14(a),  a^  14(l>)  ol  the 
Act  will  be  assigned  a  priority  rating  de¬ 
termined  in  the  manner  specified  in  this 
section  and  in  §  114.5,  and  a  priority 
listing  will  be  established  for  each  such 
section.  The  fimds  allocated  as  prescribed 
in  paragraph  (c)  of  this  section  wlU  be 
reserved  for  appUcatlcms  on  such  priority 
listing  in  order  of  priority  Indices.  When 
an  such  applications  have  been  funded, 
any  remaining  available  funds  win  be  re¬ 
served  for  apidlcations  under  section  6 
(as  limited  by  section  5),  section  8  and 
secticm  14(c). 

(20  UJ5.C.  636,  636,  638,  644) 

(e)  For  each  fiscal  year,  a  priority  list¬ 
ing  also  win  be  established  for  applica¬ 
tions  under  sectlcms  6  (as  limited  by  sec¬ 
tion  5)  and  8  of  the  Act  for  that  portion 
of  payments  which  is  based  on  increases 
in  the  niunber  of  children  either  residing 
on,  or  residing  with  a  parent  employed 
on,  an  eligible  low-rent  housing  property. 
F\mds  win  be  reserved  for  applications  on 
such  a  priority  listing  after  funds  have 
been  reserved  for  aU  other  approvable  ap¬ 
plications  under  section  6  (as  limited  by 
section  5),  secticm  8.  and  section  14(c), 
filed  for  that  fiscal  year. 

(20  n.S.C.  633,  634,  635,  636,  637,  638,  644) 

§  114.5  DetcYfnination  of  priority  in¬ 
dices  and  priority  groupings  for  ap¬ 
plications. 

(a)  For  applications  under  sections  8 
and  14  ot  the  Act,  a  priority  index  will  be 
determined  lor  the  first  pendii^  re¬ 
quested  construction  project  of  each  ap¬ 
plicant  by  adding  (1)  the  percentage  that 
the  estimated  munber  of  federally  con¬ 
nected  childr^  countable  for  paymmt  in 
the  local  educational  agency  (or,  except 
under  section  14(a)  and  14(b) ,  in  the  ap¬ 
proved  attendance  area)  is  of  the  to^ 
estimated  membership  of  aU  chlldr^ 
therein  at  the  close  of  the  applicable 
period;  and  (2)  the  p>ercentage  of  the 
estimated  school  membership  within  the 
local  educational  agency  (or  in  the  ap¬ 
proved  attendance  area)  which  at  the 
same  time  is  without  minimum  school 
facilities.  However,  in  no  case  shall  the 
amovmt  used  in  determining  the  priority 
index  exceed  twice  the  percentage  ob¬ 
tained  in  paragraph  (a)  (1)  of  this  sec¬ 
tion.  No  priority,  except  under  sections  14 
(a)  and  14(b),  shall  be  established  for 
any  applicant  having  less  than  20  un¬ 
housed  children  in  the  local  educational 
agency  (or  in  the  approved  attendance 
area). 

(20  U.S.C.  633) 

(b)  For  requests  under  section  10  of 
the  Act,  a  priority  index  will  be  deter¬ 
mined  for  the  first  p^dlng  requested 
project  of  each  applicant  by  adding  (1) 
the  percentage  that  the  estimated  num¬ 
ber  d  diOdren  for  whom  minimum  school 
facilities  are  to  be  provided  is  of  the  total 


estimated  number  of  all  children  residing 
and  attending  school  (m  the  installation 
at  the  close  of  the  applicable  period;  and 
(2)  the  poroentage  of  the  estimated 
school  monbershlp  at  aoch  install  atloo 
which  is  without  minimum  school  facili¬ 
ties  as  of  the  same  time.  However,  In  ix> 
case  will  the  combined  perc^tage  used 
In  determining  the  priority  Index  exceed 
twice  the  percentage  arrived  at  In  sub- 
paragraph  (1)  of  this  paragraph.  In  de¬ 
termining  the  order  of  priority  for  ap¬ 
proving  applications  under  section  10,  ap¬ 
plications  wlQ  be  classified  In  priority 
groups  for  establishing  priority  In  fund¬ 
ing  from  funds  allocated  for  applications 
under  section  10  as  prescribed  In  para¬ 
graph  (c)  of  i  114.4  and  a  prlmlty  listing 
will  be  established  for  each  such  group 
in  the  following  order:  (1)  Ai^cations 
requesting  maji»'  repairs  necessary  for 
the  safety  of  school  children  or  to  prevent 
fiulher  deterioration  of  existing  sch(x>l 
facilities;  (ii)  ai^llcations  In  cases  where 
the  local  educational  agency  which  op¬ 
erates  the  school  program  to  sch<x>l  fa¬ 
cilities  located  cm  Federal  property  has 
given  assurance  and  a  firm  commitment 
to  the  Commissioner  that,  upon  comple¬ 
tion  of  the  prc^iosed  project.  It  wUl  ac¬ 
cept  ownership  such  school  facilities 
under  section  10(b)  of  the  Act;  (111)  ap¬ 
plications  to  cases  where  there  are  un¬ 
housed  pupils;  and  (It)  apihcatlons  re¬ 
questing  the  construction  ci  capacity  or 
noncapacity  school  facilities,  or  the  re¬ 
habilitation  or  remodeling  of  existing 
school  facilities  which  is  required  to 
bring  the  school  facilities  up  to  a  stand¬ 
ard  which  win  permit  the  offering  of  a 
contemporary  educaticmal  program. 

(20  u  s  e.  640) 

(c)  In  those  cases  to  which  an  a]K>Il- 
cant  has  filed  more  than  one  project 
application  (or  to  the  case  of  secUaii  10, 
when  two  or  more  sqjpUcatlons  are  filed 
ahlch  fan  within  the  same  prlculty 
grouping,  as  established  to  paragraph 
(b)  of  this  section),  the  prk^ty  index 
for  the  secemd  project  win  be  determined 
by:  (1)  Dlvldtog  the  xx>rmal  capacity  of 
first  project  by  the  total  estimated  mem¬ 
bership  at  the  close  of  the  iqipUcable 
period  and  (2)  reducing  the  applicant’s 
priority  index  by  twice  the  perc^tage 
so  obtained.  When  more  than  two  project 
applications  have  beoi  filed,  the  priority 
index  for  each  succeeding  project  shaU 
be  reduced  by  the  cumulative  total  per¬ 
centage,  to  the  manner  provided  for  to 
the  preceding  sentoioe,  of  an  approved 
projects  of  the  aitoUcant. 

(20  UA.C.  638,  640,  644) 

§  114.6  Determination  of  subpriority 
indices  for  applications. 

(a)  In  the  event  that  the  funds  avail¬ 
able  are  sufficient  to  cover  mily  a  portion 
of  the  project  applications  wl^  Identical 
priority  Indices  (as  determined  tmder 
1114.5),  a  subpriority  Index  for  eadi 
project  {q>pUcatlon  wiU  be  detmntoed  by 
dhrldtog  (1)  the  estimated  munber  of 
federally  connected  chUdren  countable 
for  payment  In  the  local  educational 
agency  (or  to  the  approved  attendanos 


area)  or.  to  the  case  of  section  10  of  the 
Act,  the  numbtf  of  children  for  whom 
school  facfllttes  are  to  be  provided  on 
Federal  by  (2)  the  total  esti¬ 

mated  members^  of  an  ehlldren  to  such 
an  area  at  the  cloee  of  the  apidlcaUe 
period. 

(20  UJB.C.  638,  684.  640, 644) 

(b)  In  those  cases  where  an  applicant 
has  more  than  one  eUglble  project  ap- 
pllcatlon  to  an  Identical  priority  Index 
group,  the  subpriority  Index  of  the 
first  project  to  such  group  wiU  be  com¬ 
puted  to  accordance  with  paragitqto  (a) 
of  this  section,  and  the  subprority  Index 
of  the  second  priority  win  be  determined 
by  (1)  dividing  the  normal  capacity  of 
the  first  project  by  the  total  estimated 
membership  at  the  rioee  of  the  appU-  , 
cable  period  and  (2)  reductog  the  appli¬ 
cant’s  subpriority  index  as  determined  < 
to  paragraph  (a)  of  tfals  secticm  by 
twice  the  percentage  so  obtatoecL  Ihe 
subpriority  Index  for  eadi  socoeedtog 
project  win  be  reduced  by  the  cumulative 
total  capacity,  as  provided  to  the  first 
sentence  of  ttxis  paragraph,  of  an  the 
Improved  projects  of  the  appUcant. 

(20  UA.O.  638,  634.  640,  644) 

S  114.7  Priority  and  approvri  condi¬ 
tioned  upon  readiness  to  proceed  with 

construction. 

Initial  i^roval  of  a  project  apphea- 
tlcm  under  this  part  wffl  be  canceUed  if 
the  appUcant  Is  not  ready  to  proceed  with 
coDstructiem  within  120  days  after  the 
date  of  Initial  approval  unless  such  pe- 
rkxi  Is  extoided  by  the  Commissioner 
for  gcx>d  cause  shown.  Tbe  applicant’s 
project  and  entitlement  may  be  subor¬ 
dinated  by  reasem  of  such  failures  to 
other  project  ai^dlcatkms  of  lower  rank 
or  the  applicant  may  forfeit  Its  priority 
to  the  discretion  ct  Uie  Commissioner. 

(20  nA.O.  ess.  SM,  696(l})  (1)  (D)«  644) 

Subpart  C — Policy  DetarmlnaUons  bi 
Processing  of  AppHcatlons 

S  114.11  Membership  of  nonresident 
pupils. 

For  purposes  of  sections  5,  8,  9,  and 
14  of  the  Act  and  the  regulations  to  this 
part,  to  determining  an  appheanfs  mem¬ 
bership,  a  nonresident  pu]^  trim  attends 
a  school  in  the  apidlcant  local  ectoca- 
tional  agency  on  a  tulti<m  or  nontultlon 
basis  may  be  counted  to  the  appUcant’s 
membership  If  a  written  agreement  for 
such  attendance  has  been  entered  Into 
between  the  local  ectocational  agencies 
concerned,  and  If  that  agreement  has 
been  approved  by  the  Commissioner.  No 
such  agreement  win  be  approved  by  the 
Commissioner  unless  It  provides  for  edu¬ 
cation  on  either  a  tuition  or  nontul¬ 
tlon  basis  for  a  period  of  20  years  frtmi 
the  date  of  execution  of  such  agreement. 
(20  UJB.C.  645  (5)) 

{  114.12  Changes  in  boundaries,  classi¬ 
fication  and  gOTcming  authority  of 
applicants. 

(a)  If  the  appUcant  is  a  party  to  any 
merger,  consoUdatlon,  or  other  similar 
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sction  which  may  affect  Its  boimdarles. 
Identity,  governing  authority,  classlflca- 
tion  or  control.  It  shall  notify  the  Com¬ 
missioner  as  soon  as  practicable  of  the 
effective  date  of  that  action,  the  extent 
and  character  thereof,  and  the  legal 
authority  under  which  the  actlmi  was  or 
Is  to  be  effected. 

(b)  A  local  educational  agency  suc¬ 
ceeding  to  the  territory  of  one  (h:  more 
local  educational  agencies  whose  appli¬ 
cations  were  approved  (or  in  due  course 
would  have  bem  approved)  prior  to  the 
change  In  boundaries  or  organization 
may  secure  all  the  rights  and  benefits 
which  were  vested  In  such  application  (s) 
by  notifying  the  Commissioner  and  by 
submitting  the  following: 

(1)  A  letter  from  the  authorized  rep¬ 
resentative  of  the  successor  local  edu¬ 
cational  agency  (1)  recmestlng  that  the 
successor  k>cal  educational  agency  be 
substituted  for  the  original  applicant 
agencies,  and  (11)  stating  that  the  suc¬ 
cessor  local  educational  agency  agrees 
to  be  bound  by  the  obligations  and  as¬ 
surances  xmdertaken  or  made  by  such 
orlghial  applicant  local  educational 
agencies  tn  their  applications  to  the 
same  extent  as  such  original  applicants 
would  have  been  bound: 

(2)  An  oirinlon  of  the  appropriate 
legal  office  of  the  County  ch*  State  show¬ 
ing  that  (D  the  change  in  boundaries 
or  organization  was  accomplished  In  ac¬ 
cordance  with  the  laws  of  the  State; 
and  (11)  that  the  assignment  and  ac¬ 
ceptance  or  the  transfer  of  the  Interest 
of  the  applicant  local  educational  agency 
to  the  successor  local  educational  agency 
Is  in  accordance  with  the  laws  of  the 
State  and  is  effective  to  accomplish  the 
changes  described;  and 

(3)  Assignments,  citations  (x  (juota- 
tlons  as  follows: 

(I)  If  the  State  law  provides  fw  the 
settlement  of  the  assets  and  liabilities 
(Including  such  matters  as  right  to  suc- 
cessorshlp  in  property,  debts,  obliga¬ 
tions,  unfulfilled  contracts,  details  of  the 
assumption  of  bonded  indebtedness. 
State  aid  and  taxes)  the  appropriate 
quotations  from  or  citations  to  specific 
State  laws  Involved  should  be  submit¬ 
ted;  or 

(II)  If  the  State  law  does  not  clearly 
provide  for  the  disposition  of  such  prc^- 
erty  rights,  an  assignment  from  each  of 
the  former  local  educatlonsil  agencies 
to  the  successor  agencies  should  be  sub¬ 
mitted  showing  (a)  the  transfer  of 
ownership  ol  the  building  or  buildings 
under  construction  or  contract,  (b)  the 
transfer  of  any  unexpended  funds  or 
rights  to  funds  for  the  approved  projects 
then  on  hand,  and  (c)  the  transfer  of 
all  rights  and  obligations  of  the  appli¬ 
cant  local  educational  agetK:les  tn  and 
to  any  project  application  not  yet  ap¬ 
proved  and  any  future  payments  or 
benefits  which  might  accrue  under  the 
pending  applications. 

(c)  The  rights  and  benefits  under  the 
Act  of  the  successor  agency  cannot  be 
greater  than  the  total  of  all  rights  and 
benefits  which  originally  were  vested  In 
the  component  agencies  which  had  valid 


applications  on  file  to  the  effective  date 
of  the  change  in  boundaries  or  organiza¬ 
tion. 

(20  nB.C.  646(11)) 

S  114.14  Estimated  average  dailr  mem¬ 
bership  under  section  5(a)  (3). 

For  the  purpose  of  eligibility  and  en- 
tttlemmt  under  section  5(a)(3)  of  the 
Act,  the  estimated  number  of  children 
in  average  dally  membership  during  the 
year  shall  be  97  percent  of  the  difference 
between  (1)  the  total  number  of  children 
In  membership  whose  parents  are  em¬ 
ployed  (as  determined  by  a  parent-pupil 
survey  made  as  of  any  specific  date  dur¬ 
ing  the  Increase  period)  in  establish¬ 
ments  with  respect  to  which  a  responsible 
official  thereof  certifies  that  there  has 
been  an  Increase  in  emplosrment  subse¬ 
quent  to  the  base  year  in  order  to  fulfill 
Federal  ccmtracts  or  subcontracts,  and 
(2)  the  number  of  such  children  whose 
parents  moved  into  the  applicant  school 
district  subsequent  to  such  a  base  year. 
(20  VBJO.  636(a)  (S).  (d)  (2)  (B) ) 

(  114.15  Determinatkm  of  undue  finan¬ 
cial  burden. 

A  determination  under  section  S(e)  of 
the  Act  of  undue  financial  burden  on  the 
taxing  and  borrowing  authority  of  an  ap¬ 
plicant  will  be  made  as  fcdlows: 

(a)  If  the  cost  of  providing  minimum 
school  facilities  for  the  increase  in  eligi¬ 
ble  federally  coimected  children  imder 
section  5(a)  (3)  of  the  Act  plus  the  out¬ 
standing  bonded  debt  for  building  pur¬ 
poses,  would  result  in  the  necessity  of  In¬ 
curring  a  percentage  obligation  against 
assessed  valuation  in  building  bonds  or 
other  debentures  which  exceeds  the  aver¬ 
age  percentage  of  such  indebtedness  In¬ 
curred  for  such  obligations  by  school  dis¬ 
tricts  In  the  applicant’s  State,  an  undue 
financial  burden  Is  deemed  to  exist; 

(b)  In  marginal  cases,  additional  con¬ 
sideration  may  be  given  to  such  factors  as 
(1)  dollars  per  child  in  assessed  valua¬ 
tion,  (2)  Increase  In  total  assessed  valu¬ 
ation  In  relation  to  Increase  in  member¬ 
ship  during  the  Increase  period,  (3)  ratio 
of  assessed  valuation  to  true  value,  and 
(4)  special  State  laws  or  practices. 
(aOUJS.C.  686(c)) 

S  114.16  Additional  payments  under 
section  8. 

(a)  An  amount  not  to  exceed  10  per¬ 
cent  of  any  amount  appropriated  under 
the  Act  (exclusive  of  any  sums  am>roprl- 
ated  for  administration)  may  be  reserved 
and  used  by  the  Commissioner  to  make 
grants  to  applicants  (except  to  appli¬ 
cants  under  section  14  of  the  Act)  when 

(1)  the  application  would  be  approved 
but  f(M*  the  applicant’s  Inability,  unless 
aided  by  such  a  grant,  to  fintmee  ^e  non- 
federal  share  of  the  cost  of  a  project;  or 

(2)  after  the  approval  of  the  application 
the  project  cannot,  without  such  grant, 
be  completed  because  of  flood,  fire,  or 
similar  emergency  affecting  either  the 
work  on  the  project  or  toe  applicant’s 
ability  to  finance  the  nonfederal  share 
of  the  cost  of  toe  project. 


(b)  Under  paragraph  (a)(1)  of  this 
section,  a  complete  appllcatkm  (except 
applications  under  section  14  of  the  Act 
and  applications  with  respect  to  which 
toe  Commissioner  has  waived  or  reduced 
eligibility  requirements  under  section  5 
(e)  of  the  Act)  may  be  considered  for 
payment  of  part  or  all  of  the  nonfederal 
share  of  the  cost  of  any  project  which 
does  not  Include  more  than  minimum  fa¬ 
cilities  for  unhoused  children  only  if: 
(1)  The  application  contains  a  request 
for  payment  under  the  Act;  (2)  the  es¬ 
timated  number  of  children  countable 
for  payment  xmder  section  5  of  the  Act 
for  the  Increase  period  equals  or  exceeds 
toe  number  obtained  by  taking  12  per¬ 
cent  of  the  average  dally  membership 
toe  applicant  district  for  the  base 
year  applicable  to  toe  increase  period 
under  consideration,  except  that.  If  1 
or  more  years  in  the  Increase  period 
were  Included  In  a  previous  application 
for  which  payment  has  been  made  or 
may  be  made,  toe  percent  shall  be  9  per¬ 
cent  if  1  year  was  incltided,  8  percent 
if  2  years  were  Included,  and  3  percent 
If  3  years  were  Included;  (3)  the  appli¬ 
cant  has  exhausted  all  fiscal  resomces. 
Including  State  aid,  bonding  authtuity, 
and  Federal  aid,  which  are  practicably 
available  to  It  and  Is  unable  to  pay 
toe  nonfederal  share  of  the  cost  of  the 
project;  (4)  It  has  been  reached  on  toe 
priority  or  subpriority  Indices  estab¬ 
lished  tmder  this  part;  and  (5)  Federal 
money  reserved  under  paragraph  (a)  of 
this  section  is  available.  ’The  additional 
payment  to  the  applicant  under  this  sec¬ 
tion  may  not  excekl  the  cost  of  provid¬ 
ing  minimum  school  facilities  for  the 
number  of  ti^oused  children  as  of  the 
end  of  toe  Increase  period,  less  all  fi¬ 
nancial  resoiuces  practicably  available 
to  the  applicant  as  ot  toe  same  period: 
nor  may  it  exceed  toe  difference  be¬ 
tween  (1)  toe  actual  cost  of  providing 
minimum  facilities  for  toe  federally 
connected  pupils  eligible  for  pa3mient 
under  the  Act,  or  the  average  cost  in  the 
State  of  providing  such  facilities,  which¬ 
ever  Is  toe  lesser,  and  (11)  toe  Federal 
fimds  made  available  to  the  applicant 
under  section  5  of  toe  Act  plus  local 
and  State  funds  which  may  be  made 
available  for  this  purpose. 

(c)  Under  paragraph  (a)  (2)  of  this 
section,  a  request  by  toe  applicant  may 
be  (xxisldered  for  toe  additional  pasrment 
of  part  or  all  of  the  funds  required  to 
complete  a  mnject  (to  toe  extent  that 
toe  completed  project  will  not  provide 
more  than  minimum  school  facilities  for 
unhoused  children)  for  which  a  project 
application  under  toe  Act  has  been  ap¬ 
proved  only  if:  (1)  Federal  money  re¬ 
served  under  paragraph  (a)  of  this  sec¬ 
tion  is  available;  (2)  toe  applicant  can¬ 
not  complete  toe  project  because  of 
flood,  fire,  or  similar  emergency  affect¬ 
ing  either  toe  work  on  the  project  or  toe 
applicant’s  ability  to  finance  toe  non¬ 
federal  share  of  toe  cost  of  the  project; 
and  (3)  toe  applicant  has  exhausted  all 
financial  resources  practlcaUy  available 
to  it.  Including  State  aid,  bonding  au¬ 
thority,  and  Federal  aid.  The  payment  to 
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be  made  imder  this  paragraph  may  not 
exceed  the  amoimt  required  to  pay  the 
additional  cost  caused  by  the  emergency 
less  any  financial  resources  of  the  ap¬ 
plicant  practicably  available  fcH*  such 
purposes.  Including  the  proceeds  of  any 
Insurance. 

(%  U.S.C.  638) 

§  114.17  School  facilities  for  children 

whose  membership  is  of  temporary 

duration  only. 

(a)  If  the  Commissioner  determines 
that  the  membership  of  some  of  the  chil¬ 
dren  of  the  applicant,  representing 
otherwise  countable  Federal  increases 
under  section  5  of  the  Act,  will  be  of 
temporary  duration  only,  the  member¬ 
ship  of  such  children  must  be  excluded 
in  computing  maximum  payments  under 
such  section  5. 

(20  U.S.C.  639) 

(b)  The  Commissioner  when  proper  re¬ 
quest  therefor  is  made  In  a  ccnnplete  ap¬ 
plication,  may:  (1)  Make  available  to 
such  applicant  such  temporary  school 
facilities  as  may  be  necessary  to  take 
care  of  the  membership  of  such  children 
as  the  Commissioner  determines  will  be 
of  temporary  duration  only,  as  defined 
In  S  114.1(0),  or  (2)  where  the  applicant 
gives  assurance  in  a  complete  applica¬ 
tion  that  at  least  minimum  school  facil¬ 
ities  will  be  provided  for  such  children, 
pay  (on  such  terms  and  ccHiditions  as  he 
deems  appropriate  to  carry  out  the  pur¬ 
poses  ctf  the  Act)  to  such  aiH>licant  for 
use  in  constructing  school  facilities  an 
amount  not  greater  than  the  amount 
which  he  estimates  will  be  necessary  to 
make  available  temporary  facilities  for 
such  children,  but  the  amount  so  paid 
shall  not  exceed  the  cost  of  construct¬ 
ing  minimum  school  facilities  for  such 
children.  In  no  case  will  provision  for 
such  children  be  made  unless  they  are 
deemed  to  be  without  minlmiun  school 
facilities. 

(20  U.S.C.  634,  639) 

§  114.18  Determination  of  eligibility 
under  section  14. 

(a)  The  requirements  contained  in 
sectlcm  14(a)(1)  of  the  Act  will  be 
deemed  to  have  been  met  when  one  of 
the  following  conditions  exist: 

(1)  The  total  number  erf  children  who 
reside  on  Indian  lands  (for  whom  the 
applicant  is  providing,  or  upon  comple¬ 
tion  of  the  school  facilities  for  which 
provision  is  made,  will  provide,  free  pub¬ 
lic  education,  and  whose  membership  In 
the  schools  of  such  applicant  has  not 
formed  and  will  not  form  the  basis  for 
payments  under  other  provisions  of  the 
Act)  is  at  least  15  and  represent  as  least 
33  Vs  percent  of  the  total  number  of  chil¬ 
dren  for  whom  the  applicant  is  provid¬ 
ing  free  public  education  (such  percent¬ 
age  requirement  may,  however,  be  waived 
by  the  Commissioner  imder  1 114.35) ; 

(2)  Ihe  Indian  lands  In  the  school 
district  of  the  ai^licant  represent  at 
least  33  Vs  percent  of  the  toted  land  area 
of  the  school  district;  or 

(3)  The  applicant  Is  providing,  or 
tqxm  cmnpletlon  of  the  school  facilities 


for  which  provision  is  made  will  provide, 
free  public  education  to  100  or  more 
children  who  reside  on  Indian  lands  lo¬ 
cated  outside  the  local  educational 
agency. 

(20  U.S.C.  644(s)(l)) 

(b)  The  requirement  contained  in 
section  14(a)  (4)  of  the  Act  will  be 
deemed  to  have  been  met  when,  in  ac¬ 
cordance  with  the  provisions  of  para¬ 
graph  (d)  of  S  114.1,  the  applicant  does 
not  have  available  sufficient  fimds  to 
provide  minimum  school  facilities  for  at 
least  95  percent  of  the  total  number  of 
children  estimated  to  be  in  membership 
in  the  applicant’s  schools  as  of  the  end 
of  the  second  year  following  the  end  of 
the  increase  period  for  which  the  appli¬ 
cation  is  filed. 

(20  U.S.C.  644(a)  (4) ) 

(c)  Hie  requirement  In  section  14(b) 
(1)  of  the  Act  will  be  deemed  to  have 
been  met  when  one  of  the  following  con¬ 
ditions  exist: 

(1)  The  estimated  number  of  children 
who  reside  on  Indian  lands  as  of  the  close 
of  the  Increase  period  (for  whom  the 
applicant  is  providing,  or  upon  comple¬ 
tion  of  the  schoirf  facilities  for  which 
provlslmi  is  made,  will  provide,  free  pub¬ 
lic  education,  and  whose  membership  In 
the  schools  of  such  applicant  has  not 
formed  and  will  not  form  the  basis  for 
payments  under  oUier  provisions  of  the 
Act)  is  at  least  15  and  represents  at  least 
10  percent  of  the  total  nmnber  of  chil¬ 
dren  for  whom  the  applicant  Is  providing 
free  public  education.  (Such  percentage 
requiremait  may,  however,  be  waived  by 
the  Commissioner  under  9  114.36) ; 

(2)  The  Indian  lands  in  the  school 
district  of  the  applicant  represent  at 
least  10  percent  of  the  total  land  area 
of  such  school  district;  or 

(3)  The  applicant  Is  providing,  or  upon 
completion  of  the  school  facilities  for 
which  provision  Is  made,  will  provide, 
free  public  education  to  100  or  more 
children  who  reside  on  Indian  lands  lo¬ 
cated  outside  the  applicant’s  school 
district. 

(20  U.S.C.  644(b)(1)) 

(d)  The  requirement  in  section 
14(c)  (1)  of  the  Act  will  be  deemed  to 
have  been  met  when  the  following  con¬ 
ditions  exist: 

(1)  The  total  number  of  children  who 
are  inadequately  housed  by  minlmiun 
school  faculties  (for  whom  the  appUcant 
is  providing,  or  upon  completion  of  the 
school  facilities  for  which  provision  Is 
made,  wUl  provide,  free  pubUc  education, 
and  whose  membership  in  the  schools 
of  such  applicant  has  not  formed  and 
wiU  not  form  the  basis  for  payments 
under  other  provisions  of  the  Act)  is  at 
least  20  and  represents  at  least  33%  Per¬ 
cent  of  the  total  number  of  chUdren  for 
whom  the  applicant  is  providing  free 
pubUc  education  (such  percentage  re¬ 
quirement  may,  however,  be  waived  by 
the  Commissioner  under  9  114.37);  and 

(2)  The  Federal  property  in  the  school 
district  of  the  applicant  represents  at 


least  33  Va  percent  of  the  total  land  area 
of  the  school  district. 

(20  UJ3.C.  644(C)(1)) 

(e)  ’The  requirement  in  section 
14(c)  (4)  of  the  Act  wUl  be  deemed  to 
have  been  met  when.  In  accordance  with 
the  provisions  of  paragraph  (d)  of 
9  114.1,  the  applicant  does  not  have  avail¬ 
able  sufficient  funds  to  provide  minirmim 
school  facilities  for  at  least  95  percent 
of  the  total  number  of  children  estimated 
to  be  in  the  applicant’s  schools  as  of  the 
end  of  the  second  year  foUowing  the  end 
of  the  increase  period  for  which  the 
application  is  filed. 

(20  U.S.C.  644(c)  (4)  ) 

Subpart  D — Criteria  for  Waivers  Under  the 
Act 

§  1 14.30  Application  for  waivers. 

Applications  for  waivers  pursuant  to 
section  5(e)  of  the  Act  shaU  be  made  In 
accordance  with  Part  I.  Maximum  Grant 
(OE  Form  4017-1) .  Such  application  may 
request  a  waiver  with  regard  to  the  en¬ 
tire  local  educational  agency,  or  any  por¬ 
tion  thereof,  as  appropriate. 

(20  U.S.C.  636(e) ) 

§  114.31  Criteria  for  waiver  under  sec¬ 
tion  5(e)  of  minimum  number  re¬ 
quirement  of  20  in  sectimi  5(c). 

The  Commissioner  will  not,  under  sec¬ 
tion  5(e)  of  the  Act,  waive  or  reduce  the 
minimum  increase  number  of  20  In  fed¬ 
erally  connected  membership  reqtiired  by 
section  5(c)  unless  the  conditions  set 
forth  in  paragraphs  (a)  through  (d)  of 
this  section,  or  that  set  forth  In  para¬ 
graph  (e)  of  this  sectiem,  are  met: 

(a)  The  applicant  would  otherwise  be 
eligible  for  the  assistance  requested; 

(b)  The  estimated  Increase  In  federally 
connected  membership  In  the  increase 
period  is  at  least  25  percent  of  the  base 
year  total  average  daily  membership; 

(c)  The  local  educational  agency  Is 
located  in  a  remote  or  isolated  area,  or 
the  Federal  Impact  Is  In  an  attendance 
area  or  other  geographical  area  which  Is 
located  in  an  Isolated  or  remote  part  of 
the  local  educational  agency; 

(d)  The  local  educational  agency  has 
need  for  additional  classroom  facilities 
or  related  school  facilities  In  order  to 
provide  minim\un  school  facilities  for  the 
estimated  munber  of  children  In  the  re¬ 
mote  or  Isolated  area  who  will  be  In  the 
membership  of  the  schools  at  the  close  of 
the  increase  period  covered  by  the 
application; 

(e)  The  Cwnmissioner  determines  that 
other  exceptional  circumstances  exist 
which  In  his  judgment  require  such 
waiver  or  reduction  to  avoid  Inequity  and 
to  avoid  defeating  the  purposes  of  the 
Act. 

(20U.S.C.636  (c),  (e)) 

§  114.32  Criteria  for  waiver  under  sec¬ 
tion  5(e)  of  percentage  requirements 
for  federaDy  connected  and  nonfed- 
erally  connected  membership  in  sec¬ 
tion  5(c). 

(a)  The  Commissioner  will  not,  under 
section  5(e)  of  the  Act,  waive  or  reduce 
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the  percentage  requirement  or  require¬ 
ments  in  section  5(c)  ai  the  Act.  waive 
the  requirement  contained  In  the  first 
sentence  of  section  5(d)  of  the  Act,  or 
reduce  the  p^cmtage  specified  In  clause 

(2)  of  such  sent^ice,  unless  the  c<mdl- 
tions  set  forth  In  paragraphs  (a)  (1) 
through  (5)  of  this  section,  inclusive,  or 
that  set  forth  In  paragraph  (a)  (6)  of 
this  section,  are  met: 

(1)  The  applicant  would  otherwise  be 
eligible  for  the  assistance  requested; 

(2)  The  aiH>llcant  specifically  states 
the  extent  to  which  It  desires  the  (Com¬ 
missioner  to  exercise  his  authority  to 
waive  or  reduce  wie  or  more  of  such  re¬ 
quirements  and  makes  appr(H>riate  re¬ 
quests  therefor,  agreeing  that  if  such  a 
request  Is  granted  In  whole  or  in  part  in 
computing  maximum  payment  imder  the 
Act,  only  membership  of  children  within 
the  federally  impacted  attendance  area 
shall  be  consider^; 

(3)  The  applicant  has  two  or  more  at¬ 
tendance  areas,  and  its  Jmisdlctlonal 
area  Is  countywide  or  is  sufBclently  ex¬ 
tensive  as  to  be  reasonably  analogous  to 
a  countywide  school  system; 

(4)  In  the  Increase  period  for  which 
the  application  Is  made  the  Federal  Im¬ 
pact  Is  equal  to  at  least  10  percent  of  the 
average  daily  membership  In  the  base 
year  In  an  attendance  area  or  other  geo¬ 
graphical  area  which  Is  located  in  an  iso¬ 
late  or  remote  part  of  the  local  educa¬ 
tional  agency; 

(5)  The  school  district  is  located  in  a 
remote  or  Isolated  area,  or  the  Federal 
impact  is  In  an  attendance  area  or  other 
geographical  area  which  is  located  In  a 
remote  or  Isolated  part  of  the  school 
district; 

(6)  The  Commissioner  determines 
that  other  exceptional  circumstances 
exist  which  In  his  judgment  require  such 
waiver  or  reduction  to  avoid  Inequity  and 
to  avoid  defeating  the  purposes  of  the 
Act. 

(b)  If  the  Commissioner  decides  to 
waive  or  reduce  one  or  more  of  the  re¬ 
quirements  set  forth  in  §  114.31  or  para¬ 
graph  (a)  of  this  section; 

(1)  He  will  determine  which  require¬ 
ment  or  requirements  he  will  waive,  or 
reduce,  and,  If  the  latter,  the  extent  oi 
such  a  reduction; 

(2)  He  will  determine  the  geographical 
area  of  the  S4>plicant  which  will  be  con¬ 
sidered  as  constituting  the  federally  Im¬ 
pacted  attendance  area;  and 

(3)  The  application  will  otherwise  be 
processed  imder  ttie  Act  and  this  part, 
taking  into  consideration  only  the  fed¬ 
erally  Impacted  attendance  area  deter¬ 
mine  imder  subpiaragraph  (2).  but  In 
no  case  will  pasunents  under  this  para¬ 
graph  exceed  the  amoimts  computed  for 
the  local  educational  agency  as  a  whole 
taking  into  consideration  the  waivers  or 
reductions  made  by  the  Commissioner. 
(20  TJ.S.C.  635(c)  and  (e) ) 

§  114.33  Criteria  for  waiver  under  sec¬ 
tion  5(e)  for  children  residing  on 
Federal  property. 

(a)  The  Commissioner  will  not,  under 
section  5(e)  of  the  Act,  waive  or  reduce 


the  pocentage  Increase  requirement  In 
sectiim  5(c)  of  the  Act  with  respect  to 
children  residing  on  Federal  property, 
or  waive  or  reduce  Uie  percoitage  In¬ 
crease  requirement  In  section  5(d)  of  the 
Act  with  respect  to  nonfederally  c<«- 
nected  chUdr^  unless  the  conditions  set 
forth  In  paragraphs  (a)  (1)  through  (5) 
of  this  section  are  met: 

(1)  The  applicant  would  otherwise  be 
eligible  for  the  assistance  requested; 

(2)  The  applicant  specifically  states 
the  waiver  It  desires  or  the  extent  to 
ahlch  it  desires  a  reduction  in  cxie  or 
more  requirements,  and  makes  an  ap- 
pn^rlate  request  therefor  In  which  it 
agrees  that.  If  such  a  request  is  granted 
In  whole  or  In  part,  only  the  Federal 
property  upon  which  the  children  reside 
shall  be  oemsidered  as  a  federally  Im¬ 
pacted  attendance  area  In  computing 
maximum  payment  under  the  waiver  or 
reduction  in  requirements  and  that  only 
children  residing  on  the  Federal  prop¬ 
erty  constituting  the  federally  impact^ 
attendance  area  will  be  considered  In 
determining  the  Increase  In  membership 
of  federally  connected  children; 

(3)  There  has  been  an  Increase  In 
membership  of  the  children  residing  on 
the  Federal  property'  constituting  the 
federally  Impacted  att^dance  area  In 
the  Increase  period  for  which  the  appli- 
catiiMi  Is  made  of  at  least  50  and  equal  to 
at  least  8  percent  of  the  average  dally 
membership  of  such  children  In  the  base 
year,  or  there  are  at  least  50  more  chil¬ 
dren  residing  on  such  Federal  property 
than  were  estimated  to  be  In  the  mem¬ 
bership  of  the  an)licant’s  schools  at  the 
end  of  the  increase  period  under  the  last 
previous  application  for  which  payment 
has  been  made  or  may  be  made; 

(4)  The  applicant  has  need  for  addi¬ 
tional  classrooms  or  related  school  fa¬ 
cilities  (m  the  basis  of  the  local  educa- 
tUmal  agency  as  a  whole,  or  the  school 
facilities  of  such  applicant  are  not  rea,- 
sonably  accessible  to  the  children  resid¬ 
ing  on  the  Federal  property  ccmstltuting 
the  federally  Impacted  attendance  area 
because  of  their  location  or  the  Infeasl- 
bility  of  transporting  the  children  resid¬ 
ing  on  such  Federal  property  to  sudi 
facilities;  and 

(5)  The  school  facilities  to  be  con¬ 
structed  with  the  funds  made  available 
to  the  applicant  upon  approval  of  the 
waiver  vdll  be  located  on  the  Federal 
property  or  close  enough  thereto  to  serve 
the  children  residing  thereon. 

(b)  If  the  Commissioner  decides  to 
waive  or  reduce  the  percentage  increase 
requirement  in  section  5(c)  of  the  Act 
with  respect  to  children  residing  on  Fed¬ 
eral  property,  or  the  percentage  Increase 
requirement  with  respect  to  nonfederally 
connected  children  in  section  5(d)  of  the 
Act: 

(1)  He  will  determine  which  require¬ 
ments  he  will  waive  or  reduce  and  the 
extent  of  any  such  waiver  or  reduction; 
and 

(2)  He  will  determine  the  geogrs^dil- 
cal  area  of  the  applicant  which  will  be 
considered  as  constituting  the  federally 
impacted  attendance  area;  and 
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(3)  The  Education  will  otherwise  be 
processed  under  the  Act  and  thi.«t  part, 
taking  into  consideration  only  the  fed¬ 
erally  impacted  attendance  area  deter¬ 
mined  under  subpeuagraph  (2) .  but  In  no 
case  will  pajmients  under  this  paragraph 
exceed  the  amount  computed  for  the 
local  educational  agency  as  a  whole,  tak¬ 
ing  into  consideration  the  waivers  or  re¬ 
ductions  made  by  the  Commissioner. 

(20  U.S.C.  635(c) .  (d) ,  and  (e) ) 

S  114.34  Criteria  for  iraiver  under  ter¬ 
tian  5(e)  of  limitation  on  number  of 
federally  connected  children  eligible 
for  payment  in  section  5(f). 

Waivers  of  the  limitation  on  the  num¬ 
ber  of  federally  connected  children  eligi¬ 
ble  for  payment  will  be  made  In  accord¬ 
ance  with  the  following  standards  and 
procedures: 

(a)  Waivers  for  children  residing  in 
Federal  housing: 

(1)  The  Commissioner  win  determine 
the  geographical  area  of  the  applicant 
which  win  be  considered  the  federally 
Impacted  attendance  area; 

(2)  The  £q>plication  wlU  otherwise  be 
processed  imder  the  Act  and  this  part, 
taking  into  conslderatlim  only  the  fed- 
erany  Impacted  attendance  area  deter¬ 
mined  under  paragraph  (a)  (1)  of  this 
sectiem,  but  m  no  case  will  payments 
under  this  paragraph  exceed  the  amounts 
computed  for  the  local  educational 
agency  as  a  whole  taking  into  considera¬ 
tion  the  waivers  or  reductions  made  by 
the  Commissioner. 

(3)  The  applicant  must  show  that, 
after  receiving  Federal  funds  based  pri¬ 
marily  on  the  eligibility  of  children  re¬ 
siding  in  Federal  housing  and  using  them 
to  construct  school  facilities  to  serve  such 
childrai,  some  or  all  of  the  Federal  hous¬ 
ing  became  nonfederal  property,  and  as 
a  result: 

(i)  There  is  a  reduction  in  the  num¬ 
ber  of  federally  connected  children  for 
whom  school  facilities  were  constructed; 

(11)  Additional  Federal  housing  was  or 
will  be  cmistructed  in  another  attend¬ 
ance  area  of  the  local  educational 
agency; 

(ill)  Not  less  than  8  years  after  the 
Federal  housing  becomes  nonfederal 
property,  the  Increase  in  a  4-year  period 
in  federally  connected  membership  resid¬ 
ing  in  the  additional  Federal  housing  is 
at  least  50  and  at  least  8  percent  of  the 
average  dally  membership  of  such  chil¬ 
dren  in  the  base  year  of  the  increased 
period; 

(Iv)  The  local  educational  agency  has 
need  for  additional  school  facilities  for 
the  local  educational  agency  as  a  whole 
as  of  the  end  of  the  second  year  following 
the  Increase  period  for  which  the  appli¬ 
cation  is  filed;  and 

(v)  The  school  facilities  to  be  con¬ 
structed  will  be  located  reasonably  close 
to  the  area  in  which  the  new  increase  in 
federally  connected  membership  resides. 

(4)  The  applicatlcm  will  be  processed 
taking  into  consideration  only  the  in¬ 
crease  in  membership  in  a  4-year  in¬ 
crease  period  of  the  children  residing  in 
the  additional  Federal  housing.  Payment 
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will  be  limited  to  providing  minimum 
school  facilities  for  such  children  esti¬ 
mated  to  be  in  membership  as  ot  the 
second  year  following  the  Increase  period. 

(b)  Waivers  for  children  whose  parents 
are  employed  in  temporary  activities  on 
Federal  property: 

(1)  The  Commissioner  will  determine 
the  geographical  area  of  the  applicant 
which  will  be  considered  the  federally 
impacted  attendance  area;  and 

(2)  The  aiH>llcatlon  will  otherwise  be 
processed  imder  the  Act  and  this  part, 
taking  Into  consideration  only  the  fed¬ 
erally  impacted  attendance  area  deter¬ 
mined  imder  paragraph  (b)  (1)  of  this 
section,  but  in  no  case  will  payments 
imder  this  paragraph  exceed  the 
amounts  computed  for  the  agency  as  a 
whole  taking  Into  consideration  the 
waivers  or  reductions  made  by  the  Com¬ 
missioner; 

(3)  The  applicant  must  show  that, 
after  receiving  Federal  fimds  based  pri¬ 
marily  on  the  m^bershlp  of  children 
whose  parents  were  engaged  in  tempo¬ 
rary  activities  on  Federal  property  (such 
as  the  c<Histructlon  of  a  dam,  power  sta¬ 
tion,  highway,  or  reclamation  project) 
such  funds  were  used  to  provide  school 
facilities  to  serve  primarily  the  children 
whose  parents  were  so  engaged;  the  tem¬ 
porary  activity  on  Federal  property  was 
completed  or  greatly  reduced,  and  as  a 
result,  the  following  conditions  exist: 

(I)  The  children  whose  parents  were 
engaged  In  such  temporary  activities 
have  moved  out  of  the  area; 

(II)  Not  less  than  8  years  after  the 
tenu)orary  activity  on  Federal  property 
was  completed  or  greatly  reduced,  the 
Increase  In  a  four-year  pei^od  in  the 
membership  of  children  whose  parents 
are  engag^  in  temporary  activities  on 
Federal  property  In  a  second  area  (re¬ 
mote  from  the  first  area  of  temporary 
Federal  activity)  Is  at  least  50  and  at 
least  8  percent  of  the  base  year  average 
dally  membership  of  such  children; 

(III)  The  local  educational  agency  has 
need  for  additional  school  facilities  In 
the  second  area  of  temporary  activity 
as  of  the  end  of  the  second  year  follow¬ 
ing  the  Increase  period  for  which  the 
application  Is  filed;  and 

(iv)  The  scho(d  facilities  to  be  con¬ 
structed  will  be  located  reasonably  close 
to  the  area  In  which  the  new  Increase  In 
federally  connected  membership  resides; 

(4)  The  application  will  be  iH'ocessed 
taking  Into  consideration  only  the  In¬ 
crease  in  membership  In  a  4-year  in¬ 
crease  period  of  the  children  whose  par¬ 
ents  are  engaged  In  the  new  temporary 
projects  on  Federal  property,  and  pay¬ 
ment  will  be  limited  to  providing  mini¬ 
mum  school  facilities  for  such  children 
estimated  to  be  In  membership  as  of  the 
second  year  following  the  Increase 
period. 

(20  UJS.C.  636(e)  (3).  (f)) 

§  114.35  Criteria  for  waiver  of  percent¬ 
age  requirement  in  section  14(a). 

(a)  The  Commissioner  win  not  waive 
the  sobstantiai  percentage  requirement 
imposed  by  section  14(a)  (1)  of  the  Act 


unless  the  condltlcms  set  forth  In  para- 
gra{^  (a)  (1)  through  (6)  of  this  sec¬ 
tion,  or  that  set  forth  In  paragraph  (a) 
<7)  of  this  section,  are  met: 

(1)  The  aiH>llcant  would  otherwise  be 
eligible  for  the  assistance  requested; 

(2)  The  applicant  makes  a  request  to 
waive  such  percentage  requirement; 

(3)  The  applicant’s  school  district  la 
countywide  or  is  sufiSdently  extensive 
as  to  be  analogous  to  a  countywide  school 
district; 

(4)  There  has  been  a  concentration 
of  children  residing  on  Indian  lands 
located  in  a  remote  or  isolated  area; 

(5)  *1716  number  of  diildren  residing 
on  Indian  lands  located  In  the  remote  or 
Isolated  area  and  estimated  to  be  In 
membership  In  the  applicant’s  schools  as 
of  the  close  of  the  m^bership  period  for 
which  the  application  Is  filed  Is  at  least  15 
and  constitutes  at  least  20  percent  of  the 
total  number  of  children  In  membership 
In  the  district  as  a  whole  and  for  whom 
the  {q>plicant  Is  providing  free  public 
education; 

(6)  The  Federal  lands  In  the  ^pli- 
cant’s  s<diool  district  constitute  at  least 
80  percent  of  the  total  area  of  such 
district; 

(7)  ’The  Commissioner  determines 
that  other  exc^tlcmal  circumstances 
exist  which  In  his  Judgment  require  such 
waiver  or  reduction  to  avoid  Inequity  and 
to  avoid  defeating  the  purpose  of  the  Act. 

(b)  If  the  Commissioner  waives  the 
specified  percentage  requlremoit  under 
paragraph  (a)  of  this  sectlmi.  the  appli¬ 
cation  will  be  processed  under  the  Act 
and  this  part,  taking  into  consideration 
only  the  remote  or  Iscdated  attendance 
area;  but  In  no  case  will  payments  under 
this  paragrafA  exceed  the  cost  of  con- 
structlcm  of  minimum  schocd  facilities  In 
the  local  educational  agency  for  the 
number  of  all  children  In  the  approved 
waiver  area  which  the  Commissioner 
determines  wlU  be  In  membership  In  the 
schools  of  the  applicant  as  ot  the  dose  of 
the  second  year  following  the  dose  of  the 
membership  period  for  which  the  appli¬ 
cation  Is  filed,  and  who  would  othervdse 
be  without  such  facilities,  less  the  amount 
of  financial  resources  which  the  Commis¬ 
sioner  determines  to  be  practicably  avail¬ 
able  to  the  applicant  from  local,  State,  or 
other  Federal  sources. 

(20  UA.O.  644(a)  ) 

§  114.36  Criteria  for  waiver  of  substan¬ 
tial  percentage  recfuirenient  in  sec¬ 
tion  14(b). 

(a)  The  Commissioner  win  not  waive 
the  substantial  percmtage  requirement 
Imposed  by  section  14(b)  (1)  of  the  Act 
unless  the  conditions  set  forth  In  para¬ 
graphs  (a)  (1)  through  (6)  of  this  sec¬ 
tion,  or  that  set  forth  In  paragraph  (a) 
(7)  of  this  section,  are  met: 

(1)  ’The  applicant  would  othmdse  be 
eligible  for  the  assistance  requested; 

(2)  The  8qH>llcant  makes  a  request  to 
waive  such  percentage  requirement; 

(3)  The  ai^cant’s  school  district  Is 
countywide  or  Is  sufflclentiy  extensive  as 
to  be  analogous  to  a  county  wide  school 
district; 


(4)  There  has  been  a  concentration  of 
children  residing  on  Indian  lands  located 
in  a  remote  or  Isolated  area; 

(5)  The  number  of  children  living  on 
Indian  lands  located  In  the  remote  or 
Isolated  area  and  estimated  to  be  in 
membership  In  the  applicant’s  schools 
as  of  the  close  of  the  membership  p>erlod 
for  whl^  the  application  Is  filed  Is  at 
least  15  and  constitutes  at  least  5  per¬ 
cent  of  the  total  number  of  children  In 
membership  In  the  district  as  a  whole 
and  for  whom  the  applicant  is  providing 
free  public  education; 

(6)  The  Federal  lands  In  the  appli¬ 
cant’s  school  district  constitute  at  least 
20  percent  of  the  total  area  of  such  dis¬ 
trict; 

(7)  The  Commissioner  determines  that 
other  exceptlcmal  circumstances  exist 
which  In  his  Judgment  require  such 
waiver  or  reductlmi  to  avoid  Inequity  and 
to  avoid  defeating  the  purpose  of  the 
Act. 

(b)  If  the  CTommlssioner  waives  the 
specified  percentage  requli^nent  under 
paragraph  (a)  of  this  section,  the  appli¬ 
cation  will  be  processed  imder  the  Act 
and  this  part,  taking  Into  consideration 
only  the  remote  or  isolated  attendance 
area;  but  In  no  case  will  payments  under 
this  paragraph  exceed  the  cost  of  con¬ 
struction  of  minimum  school  facilities 
for  the  number  of  children  which  the 
Commissioner  determines  will  reside  on 
Indian  lands  In  the  remote  or  Isolated 
area  and  who  will  be  In  membership  in 
the  schools  of  such  applicant  as  of  the 
close  of  the  second  year  following  the 
close  of  the  membership  period  for  which 
the  application  Is  filed,  and  who  would 
otherwise  be  without  such  facilities,  and 
which  cost  has  not  been,  and  is  not  to  be 
recovered  by  the  ai^Ucant  from  other 
sources.  Including  pa3mient8  by  the 
United  States  xmder  any  other  provisions 
of  the  Act  or  any  other  law. 

(20  VS.C.  644(b)  ) 

§  114.37  Criteria  for  waiver  of  substan¬ 
tial  percentage  reffuirement  in  sec¬ 
tion  14(c). 

(a)  The  Crnmnlssioner  will  not  waive 
the  substantial  percentage  requirraient 
Imposed  by  section  14(c)  (1)  of  the  Act 
unless  the  conditions  set  forth  in  para¬ 
graphs  (a)  (1)  through  (6)  of  this  sec¬ 
tion,  or  that  set  forth  in  paragraidi  (a) 
(7)  of  this  section,  are  met: 

(1)  The  iq)pllcant  would  otherwise  be 
eligible  for  the  assistance  requested; 

(2)  The  applicant  makes  a  request  to 
waive  such  percentage  requirement; 

(3)  The  applicant’s  school  district  Is 
countywide  or  is  sufBclently  extensive  as 
to  be  analogous  to  a  countywide  school 
district; 

.(4)  There  has  been  a  concentration  of 
children  who  are  inadequately  housed  by 
minimiim  school  facilities  located  In  a 
remote  or  Isolated  area; 

(5)  The  number  of  children  who  are 
inadequately  housed  by  mlnimiun  school 
facilities  located  in  the  remote  or  Isolated 
area  and  estimated  to  be  in  membership 
In  the  applicant's  schools  as  of  the  close 
of  the  membership  period  for  which  the 
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applicatlm  Is  filed  Is  at  least  20  and  con¬ 
stitutes  at  least  20  percent  of  the  total 
number  of  children  in  membership  in  the 
local  educati(xial  agency  as  a  whole  and 
for  whom  the  applicant  is  providing  free 
public  education; 

(6)  The  Federal  lands  in  the  appli¬ 
cant’s  school  district  constitute  at  least 
80  percent  of  the  total  area  ot  such  dis¬ 
trict; 

(7)  The  Commissioner  determines 
that  other  exceptional  circtunstances 
exist  which  in  his  Judgment  re<iulre  such 
waiver  or  reduction  to  avoid  defeating 
the  purpose  of  the  Act. 

(b)  U  the  Commlssl(mer  waives  the 
specified  percentage  requirement  under 
paragnqih  (a)  of  this  section,  then  the 
application  will  be  processed  under  the 
Act  and  this  part,  talcing  into  ccmsld^’a- 
tlon  (mly  the  rraiote  or  Isolated  attend¬ 
ance  area;  but  in  no  case  shall  payments 
hereunder  exceed  the  cost  of  construc¬ 
tion  of  minimum  schocd  facilities  for  the 
number  of  children  in  the  remote  <»: 
Isolated  attendance  area  (or  a]n>roved 
attendance  area)  which  the  Commis¬ 
sioner  determines  are  inadequate 
housed  and  who  will  be  in  Increase  in  the 
schools  of  such  iqmlicant  as  of  the  close 
of  the  second  year  following  the  close  of 
the  membership  period  for  which  the  iq>- 
pUcation  is  filed,  and  who  would  other¬ 
wise  be  without  such  facilities,  minus  any 
pmrtion  of  the  cost  which  has  not  been, 
and  is  not  to  be.  recovered  by  the  iqmli- 
cant  from  other  sources.  Including  any 
amount  which  the  Oommlsslcmer  deter¬ 
mines  is  or  will  be  practicaMy  available 
to  the  applicant  from  any  local.  State,  or 
Federal  sources. 

(20  VA.O.  044(0)) 

Subpart  E — (^rtifkation  of  Payments 
8  114.41  Certification  of  payments. 

Except  with  respect  of  payments  under 
sections  10  and  14  of  the  Act.  payments 
to  an  applicant  will  be  made  only  on  ttie 
basis  of  a  complete  application  satisfying 
conditions  for  payment  under  the  Act 
and  this  part,  and  will  be  restricted  in 
amount  to  the  cost  of  providing  mini¬ 
mum  school  facilities  for  unhoused 
children.  With  req)ect  to  such  payments: 

(a)  The  Federal  share  of  the  cost  of  a 
project  which  will  be  certified  for  pay¬ 
ment.  within  the  maximum  otherwise 
payable  under  the  Act  (except  as  pro¬ 
vided  in  section  8  thereof) .  will  not  ex¬ 
ceed  the  cost  of  c<mstructlng  mlnimiim 
school  facilities  in  the  local  educational 
agency  nor  the  cost  of  constructing  mini¬ 
mum  school  facilities  for  the  estimated 
number  of  children  who  will  be  in  the 
membership  of  the  schools  of  such  appli¬ 
cant  at  the  close  of  the  sec<Hid  year  f(fi- 
lowing  the  Increase  period  under  con¬ 
sideration  and  who  will  otherwise  be 
unhoused;  and 

(b)  Nothing  in  this  part  shall  be 
deemed  to  bar  an  applicant,  with  the 
approval  of  the  State  educational  agency, 
from  using  for  an  approved  project,  in 
addition  to  pasrments  under  this  part, 
money  otherwise  obtained  to  provide  a 
higher  quality,  larger,  or  better  equipped 


school  facility.  The  applicant  will  be  re¬ 
quired  to  Aow  in  such  eases  that  the 
added  cost  is  being  met  other  than  from 
payments  under  this  part. 

(30  TTJ3.0.  S84. 688.  644(g)  ) 

(c)  Payments  to  an  eligible  applicant 
whose  maximum  entitlement  for  a  fiscal 
year  Includes  pupils  eligible  for  pasrment 
under  section  5(a)  (2)  or  (3)  of  the  Act 
as  residing  with  a  parent  either  employed 
on  or  residing  on  a  low-rent  housing 
property,  as  defined  in  the  Act,  will  be 
made  only  after  all  other  applications 
under  subparagraphs  (2)  and  (3)  of  sec¬ 
tion  5(a)  have  been  iq)proved  for  that 
fiscal  year.  The  applications  with  entitle¬ 
ments  computable  on  account  of  pupils 
eligible  under  these  categories  will  be 
listed  in  a  separate  priority  order  in 
accordance  with  the  priority  index  of  the 
application  as  initial^  processed. 

(80  UB.C.  633) 

§  114.42  Certification  of  payments  under 
section  14. 

Payments  to  an  applicant  under  sec¬ 
tion  14  oi  the  Act  will  be  made  only  on 
the  basis  of  a  complete  apifiicatlOQ  satis¬ 
fying  conditions  for  payment  under  the 
Act  and  this  part,  and  will  be  restricted 
in  amount  to  the  cost  ot  providing  mini¬ 
mum  school  facilities  for  imhous^  chil¬ 
dren;  however: 

(a)  With  respect  to  payments  under 
section  14(a)  of  the  Act,  except  for  ainDll- 
cations  with  respect  to  which  the  Cmn- 
missloner  has  under  9  114.35  waived  the 
substantial  percentage  requirement,  Uie 
Federal  share  of  the  cost  of  a  project 
which  will  be  certified  for  payment  will 
not  exceed  the  difference  between  (1) 
the  cost  of  constructing  minimum  school 
facilities  in  the  school  district  of  the  ap¬ 
plicant  for  the  estimated  ntunber  of  chil¬ 
dren  who  will  be  in  membership  in  the 
schools  of  such  applicant  at  the  close  of 
the  second  year  following  the  close  of 
the  Increase  period  under  consideration 
and  who  will  otherwise  be  without  such 
facilities,  and  (2)  the  amount  which  the 
C?ommissl(mer  determines  to  be  practi¬ 
cably  available  to  the  applicant  from 
other  sources,  including  local  sources  (for 
example,  unused  bonding  ciq)acity) .  and 
State  and  other  Federal  sources  (for  ex¬ 
ample,  payments  by  the  United  States 
under  any  other  provisions  of  the  Act  or 
any  other  law).  Such  payments  will  be 
made  upon  such  terms  and  in  such 
amounts,  subject  to  the  provisions  of  sec¬ 
tion  14(a)  of  the  Act  and  this  part,  as 
the  Ccmunlssloner  deems  to  be  in  the 
public  interest. 

(b)  With  respect  to  payments  imder 
sectiim  14(b)  of  the  Act,  ^cept  for  ap¬ 
plications  with  respect  to  which  the 
Commissioner  has  under  9  114.36  waived 
the  substantial  percentage  requlremoit, 
the  Federal  share  of  the  cost  of  a  project 
which  wUl  be  certified  for  payment  win 
not  exceed  that  portion  of  the  cost  of 
constructing  minimum  school  facilities 
in  the  school  district  of  the  applicant 
which  the  Commissioner  determines  (1) 
Is  attributable  to  children  who  reside  on 
Indian  lands  and  who  win  be  in  mem¬ 


bership  in  the  schools  of  such  appUcant 
at  the  dose  of  the  second  year  foUow- 
Ing  the  dose  ot  the  Increase  period  under 
consideration  and  who  wfil  otherwise  be 
unhoused,  and  (2)  has  not  been,  and  is 
not  to  be  recovered  by  the  appUcant  from 
other  sources,  including  payments  by 
the  United  States  under  any  other  pro¬ 
visions  of  the  Act,  or  any  other  law. 

(e)  With  respect  to  payments  under 
section  14(c)  of  the  Act,  except  for  ap¬ 
plications  with  respect  to  which  the  Cc»n- 
mlssioner  has  imder  9  114.37  waived  the 
substantial  percentage  requirement,  the 
Federal  diare  of  the  cost  of  a  project 
when  certified  for  payment  will  not  ex¬ 
ceed  the  difference  between  (1)  that  por¬ 
tion  of  the  cost  of  constructing  minimum 
school  facilities  in  the  schod  district  of 
the  applicant  that  the  Commissioner  de¬ 
termines  is  attributable  to  children  who 
are  inadequately  housed  by  minimum 
school  facilities  and  who  win  be  in  mem¬ 
bership  in  the  schools  of  such  appUcant 
at  the  dose  of  the  second  year  follow¬ 
ing  the  close  of  the  increase  period  under 
consideration  and  who  wlU  otherwise  be 
wlttiout  such  faculties,  and  (2)  the 
amount  which  the  Commissioner  deter¬ 
mines  to  be  practicably  available  to  the 
appUcant  from  other  sources.  Including 
kx^  sources  (for  example,  imused  bond¬ 
ing  capadty).  State  and  other  Federal 
sources  (for  example,  payments  by  the 
United  States  under  any  other  provisions 
of  the  Act  or  any  other  law) .  Such  pay¬ 
ments  may  be  made  upon  such  terms 
and  in  such  amounts,  subject  to  the  pro¬ 
visions  of  section  14(c)  at  the  Act  and 
this  part,  as  the  Cemunissioner  may  con¬ 
sider  to  be  In  the  public  interest,  less  the 
amount  of  financial  resources  which  the 
Commissioner  determines  to  be  practi¬ 
cably  available  to  the  appUcant  from 
local.  State  or  other  Federal  sources. 

(20  UJS.C.  644(e)  ) 

8  114.43  Payments. 

(a)  Basis  of  payments.  The  initial  pay¬ 
ment,  except  under  section  10  of  the  Act, 
win  be  10  percent  of  the  approved  esti¬ 
mated  Federal  share  of  the  project  cost. 
Pasrment  of  the  remainder  of  the  esti¬ 
mated  Federal  share  shaU  not  exceed  the 
cost  of  the  project. 

(b)  Excess  cost  contracts.  No  con¬ 
struction  cimtract  exceeding  the  esti¬ 
mated  cost  as  shown  in  the  project  appU- 
cation  shaU  be  entered  into  without  prior 
ain>roval  of  the  Commissioner. 

(20  UA.C.  634,  636,  637,  644(f) .  1832(0) ;  OMB 
Circular  No.  A-102) 

Subpart  F — (jeneral  Provisions  With  Re¬ 
gard  to  Construction  of  Minimum  School 

Facilities 

8  114.51  Works  of  art. 

The  cost  ot  works  of  art  (as  defined  in 
Part  100  o/t  the  General  Provisions  for 
Office  eff  Education  Programs  (45  CFR 
Part  100) )  when  included  in  an  approved 
construction  project  financed  in  whole  or 
in  part  with  Federal  funds  under  the  Act, 
ahaU  not  exceed  1  percent  of  the  Federal 
share  of  the  total  cost  of  the  project,  ex¬ 
clusive  of  the  cost  ol  movable  equipment 
Nothing  contained  in  this  part  however. 
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Shan  be  deemed  to  bur  an  atipltcant,  with 
approval  of  the  State  edacattonal  agmcj, 
tiKxn  Including  works  of  art  In  eaccsi  of 
1  percent  of  such  Federal  share  wtth  the 
use  of  Donfederal  money. 

(50  UJS.C.  848(10)  (B)) 

S  114.53  Eaeellenec  of  ardutectare  and 
desiga  of  auHimaia  achool  facQilies. 

Local  educational  agencies  shall  glvw 
due  conslderatkm  to  ezcdlence  of  arehl> 
tecture  and  design  when  constructing 
minimum  school  facQltiea  under  the  Act. 
The  applicant  shaU  furnish  an  appro* 
prlate  assurance  to  this  effect  and  any 
other  evidence  that  such  constderatloo 
has  been  given  as  may  be  required  by  the 
Commissioner. 

(ao  U5.C.  645(10)  (A)) 

S  114.55  Applicability  of  C^eaend  Provi* 
sioBS  Regulatioiis. 

(a)  Provisions  contained  in  Parts  10® 
and  100a  of  the  regulations  entitled 
••General  Provisions  for  OfBce  of  Educa- 
tlcHi  Programs^^  are  api^caMe  to  pro¬ 
grams  conducted  under  the  Act,  with  the 
following  exceptions; 

(1)  Section  100a.26b  (CTrlterla  for  re¬ 
view  of  applications) ; 

(2)  Section  100a.iei  (Title  to  she) ; 

(3)  Subpart  L,  55  lOOa.209-^  (Prop¬ 
erty  management  iwiulremOTits) ; 

(4)  Section  lOOa.233  (Sale  of  real  and 
personal  property) ;  and 

(5)  Section  lOOa^S  (Other  program 
Income) . 

(b)  It  should  be  noted  that  certain  of 
the  provisions  in  such  regulations  are 
not,  by  their  own  terms,  pertinent  to  ac¬ 
tivities  which  may  be  conducted  pursuant 
to  the  Act,  such  as: 

(1)  Section  100a.l9  (Cooperative 
arrangements) ; 

(2)  Section  lOOa.43  (Apphcation  for 
Federal  assistance  (nonctmstrueticm 
projects) ) ; 

(3)  Sectlcm  lOOa.45  (Application  for 
Federal  assistance  (short  form) ) ; 

(4)  Section  lOOa.62  (Payments  meth¬ 
ods  for  ncmconstructicm  projects) ; 

(5)  Section  lOOa.83  (InsUtutlMis  of 
hlgh»  education) ; 

(6)  Section  lOOa.83  (Nonprofit 
organizations) ; 

(7)  Subpart  H.  55  lOOa.90-94  (Match¬ 
ing  and  cost  ^arli«) ; 

(8)  Section  lOOa.123  (Loan  guaran¬ 
tees)  ; 

(9)  Section  l60a.234  (Royalties) ;  and 

(10)  Section  lOOa.258  (Leasing 
facilities) . 

§  114.58  Prorurenient  of  school  facili¬ 
ties. 

(a)  All  procurement  of  school  facilities 
under  the  Act,  including  Initial  equip¬ 
ment,  shall  be  made  in  accordance  with 
Subpart  1  of  Part  100a  of  the  Oenoral 
Provlsi<ms  for  Office  of  Education  Pro¬ 
grams  (45  CFR  Part  100a,  Subpart  I) . 

(b)  Plans  and  specifications,  as  appro¬ 
priate,  of  school  facilities  provided  un¬ 
der  sections  9, 10,  and  14  of  the  Act  must, 
in  advance  of  progressing  to  the  next  de¬ 
velopment  stage,  be  approved  by  the 
OommlssloDeT  from  the  vlewpt^  of  ed- 
ucaticxial  adequacy. 


(e)  Bid  and  ocnkract  documents  shall 
be  submitted  to  the  ComnriBsloDcr  for  hts 
apprcmd  In  aceardanee  wltib  aodx  pto- 
eedures  as  he  may  preacriba. 

(d)  Equipment  procured  with  pay¬ 
ments  under  the  Act  must  be  apprafved 
by  the  Commissioner  before  Invltatkms 
for  bids  or  requests  for  proposals  as  to 
the  acquisition  of  such  equipment  are 
Issued.  In  order  to  obtain  sudi  approval, 
a  list  of  an  equipment  to  be  procuied 
On(ficating  estimated  quantities,  costs 
and  speclflcatloDs)  must  be  provided  to 
the  Commissioner  for  his  prior  approvaL 

(e)  When  total  funds  required  for  the 
low  equipment  bid  or  pn^^osal  received 
are  in  excess  of  the  iqwroved  equipment 
budget,  additional  funds  needed  to  maka 
the  award  must  be  provided  by: 

(1)  Adjusting  the  anTToved  estimate  of 
other  budget  Items  (if  surplus  funds  can 
be  identified)  for  transfer  to  the  equip¬ 
ment  budget  item; 

(ID  The  apiHlcaat  providing.  aH  tba 
necessary  additional  funds  from  sources 
other  than  the  Act;  or 

(lU)  Increasing  the  Federal  contribu¬ 
tion  to  the  project  If  entitlement  is 
available. 

A  written  proposal  must  be  sidunltted 
to  the  appropriate  O.  K  Reglcmal  Pro¬ 
gram  Officer  for  prior  aiwroval  regard¬ 
ing  how  such  additional  funds  are  to  ba 
provided.  If  method  (1)  is  pn^xwed,  those 
approved  project  budget  items  In  whl^ 
there  are  suzidus  funds  available  for 
transfer  must  be  Idorttifled.  If  method 
(ID  Is  proposed  a  written  certification 
signed  the  appBcant's  authorized  rep¬ 
resentative  must  be  fumtshed,  stating 
that  the  cost  the  bid  omrun  win  be 
financed  with  api^leant  funds.  Regard¬ 
less  of  bow  the  cost  of  tha  bM  uveiiuu 
Is  financed,  it  win  be  necessary  to  di- 
tain  prior  approval  In  order  tiiat  a  re¬ 
vised  project  budget  may  be  issued 
amending  the  approved  equipment 
budget  estimate. 

(f)  Substantial  changes  In  Usts  of 
equipment  previously  approved  to  be  pro¬ 
cured  must  be  approved  In  advance. 

(g)  A  list  of  equipment  procured  with 
payments  under  tba  Act  and  tiie  cost 
thereof  must  be  furnished  by  tiie  iq^pH- 
cant  and  certified  as  having  be^  received 
before  final  payment  win  be  made. 

(20  UJ3.C.  638,  627) 

Subpart  G — Sectioirs  9  and  10 

§  114.61  ConditioiM  for  asautance  under 
acetkm  10. 

The  Commissioner  may  make  arrange¬ 
ments  for  constructing  or  otherwise  pro¬ 
viding  minimum  school  facilitiea  under 
section  10  of  the  Act  under  one  or  mora 
of  the  following  conditions: 

(a)  No  tax  revalues  of  the  State  or 
any  political  subdhrldon  thereof  may  be 
expended  for  constructing  or  for  other¬ 
wise  providing  schoed  facilities  on  Fed¬ 
eral  property  which  is  leased  to  the  loeal 
educational  agency  which  win  cerate 
the  school  for  pigiOs  residing  on  Fed¬ 
eral  mre^ierty;  or 

(b)  The  assurances  and  certifications 
described  In  5 114.65  have  beoi  provided; 
or 


(e>  Other  condittnns^  as  weeified  in 
aaetlan  10  of  ttia  AeK  eadaL 
(3a  xxAjo.  am  my 

S  114.63  Bequests  for  sect&ou  10  school 
construction. 

(a)  In  order  to  ba  approvad  by  tha 
Oommlsstoaiez.  tba  reqoesk  lor  achool 
faculties  under  section  10  tha  Act  must 
be  (1)  made  by  the  ofBclal  in  control  of 
the  Federal  iwoperty  on  which  facul¬ 
ties  are  to  be  loeated;  (3>  addressed  to 
the  Ckxnmteskiner,  Attention;  Director. 
Division  of  School  AaslstsAce  in  Fed¬ 
erally  Affected  Areas;  axkl  (3)  mbsnttted 
through  the  State  «viwy^tV»nal  agency  for 
its  review  and  r«^.ftmTtu>nHa«/w 

(b)  After  reviewing  the  request  and 
making  reoommendations  rdativa  to  It, 
the  State  educational  agency  «hon  trans¬ 
mit  a  copiy  of  such  reriunTriAnilftttfinB  ftrx4 
the  original  copy  of  the  request  to  the 
CkxxunlBsioner  inrimung^  when  appOca- 
Ua,  tha  legal  citatiops  which  prohibit 
State  or  local  funds  from  being  expended 
for  capital  improvexnoitB  on  Federal 
property.  Two  copies  of  such  matertala 
must  also  ba  transmitted  to  tha  appropri¬ 
ate  Regional  OJB.  Program  OfDcez.  The 
original  request  as  siAmitted  through  tha 
State  educational  agexicy  wBl  ba  ragarded 

tha  Commissioner  as  tba  re¬ 

quest. 

(c)  Ihe  request  for  school  faculties 
to  be  c<»stmcted  or  otherwlsa  provided 
under  section  10  of  the  Act  shall  contain 
the  following  data: 

(1)  Name  of  the  agency  whldi  win  (9- 
srato  the  achool  program; 

(2)  Assuranoa  that  an  adequate  site 
win  be  made  available  for  location  of  the 
proposed  faculty.  This  site  shall  be  sub¬ 
ject  to  final  sqTproval  by  the  apcnppri- 
ata  Regional  O.K  Progrtun  OfBcer  after 
consultation  with  the  State  educational 
agency  and  tiie  Regional  Engineer. 
ROFEC.  (A  site  pennE  incdudlng  the 
meies  and  bounds  description  of  the  ap¬ 
prove  '  site  must  be  received  by  the  Com- 
ndsEloner  before  any  ptamnlng  activity 
will  be  authorized.) 

(3)  Assurance  that  funds  under  sec¬ 
tion  10  of  the  Act  win  not  be  used  for  any 
(rff-stte  construction. 

(4)  Assurance  that  the  request  wfil  be 
coordinated  with  officials  of  tiie  appro¬ 
priate  local  educational  agency  when  the 
faculties  to  be  oonstmeted  or  other^rise 
provided  are  not  to  be  operated  by  a  Fed¬ 
eral  agency; 

(5)  PupU  data,  intruding: 

(I)  Number  of  popQs,  by  grade,  who 
reside  on  and  now  attend  school  on  the 
Federal  property;  and 

(II)  Estimated  number  of  pupOs,  by 
grade,  who  win  reside  on  and  attend 
school  on  the  Federal  property  ^  the 
end  of  the  fiscal  year  following  the  fis¬ 
cal  year  hi  which  the  appUcatl(m  is  filed; 

(6)  The  following  data  relating  to 
family  housing: 

(1)  Number  of  occupied  family  hous¬ 
ing  units  now  located  an  the  Federal 
property; 

(U)  Niuuber  of  unoccupied  family 
bousing  unite  now  located  on  the  Federal 
property; 
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(111)  Number  of  housing  imlts  to  be 
completed  on  the  Federal  property  (for 
whl^  construction  funds  have  been  au¬ 
thorized  In  the  current  Department  of 
Defense  appropriation) ;  and 

(Iv)  Number  of  trailer  or  other  tempo¬ 
rary  housing  \inlts.  (Such  imits  must  be 
reported  separately) ;  and 
(7)  Narrative  supporting  statement,  as 
may  be  appropriate. 

(20  U.S.C.  640) 

§  114.63  Property  management:  Sec* 
tions  9  and  10. 

(a)  School  facilities,  including  initial 
equipment,  provided  by  the  CWnmis- 
sioner  through  direct  Federal  construc¬ 
tion  tmder  sections  9  and  10  of  the  Act 
on  land  made  available  to  the  Commis¬ 
sioner  for  this  purpose  by  a  local  educa¬ 
tional  agency  or  by  a  Federal  agency 
shall  be  managed  in  accordance  with 
OMB  Circular  No.  A-102,  Attachment  N 
and  this  part. 

(b)  A  site  permit  authorizing  the  use 
of  land  must  be  Issued  to  the  Commis¬ 
sioner  by  the  Federal  agency  in  control 
of  the  Federal  property  or  by  the  local 
educational  agency  prior  to  the  con¬ 
structing  or  otherwise  providing  school 
facilities  thereon  by  the  Commissioner 
under  the  provisions  of  sections  9  and  10 
of  the  Act.  Such  permit  must  contain: 

(1)  A  met^  and  boimds  description  of 
the  land  to  be  used  for  the  facility; 

(2)  Assurance  of  the  right.  If  neces¬ 
sary,  to  connect  to  the  base  utility  sys¬ 
tem  as  extended  to  the  site  boundary, 
or  to  connect  with  public  utility  systems, 
if  necessary;  and 

(3)  Assurance  of  adequate  police  and 
fire  protection  and  construction  and 
maintenance  of  roads. 

(c)  The  Commissioner  may  Issue  to 
the  appropriate  Federal  agency  or  local 
educational  agency  a  use  permit  grant¬ 
ing  such  agency  the  right  to  use  and 
occupy,  for  school  purposes,  federally 
owned  school  facilities  constructed  under 
section  9  or  10  of  the  Act  for  which  the 
Commissioner  is  accountable. 

(1)  Such  use  permits  granted  to  a 
Federal  agency  must  include  assurances 
that  such  agency  will : 

(i)  Conduct  in  such  facilities  an  edu¬ 
cational  program  for  children  residing 
on  the  Federal  Installation,  comparable 
to  that  afforded  children  in  comparable 
local  school  systems  under  Ihe  laws  of 
the  State; 

(il)  Pay  all  charges  for  utilities  and 
services  furnished  to  the  property; 

(iii)  Use  the  property  during  the  term 
of  the  permit  subject  to  such  rules  and 
regulations  prescribed  by  the  officer  in 
charge  of  the  Installation  as  are  consist¬ 
ent  with  the  pxuposes  for  which  the  prop¬ 
erty  is  permitted; 

(iv)  Maintain  and  keep  the  proiierty 
in  good  repair  and  operating  condition 
on  the  present  site,  subject  to  reasonable 
Instructions  of  the  Commissioner,  and 
Immediately  upon  the  termination  of  the 
permit  as  therein  provided  (will  deliver 
possession  of  the  same)  to  the  Commis¬ 
sioner  in  as  good  condition  and  state  of 
repair  as  the  property  is  in  when  deliv¬ 


ered  to  the  agency,  reasonable  wear  and 
tear  and  loss  or  damage  caused  by  war 
excepted.  (Repairs  to  or  reconstruction 
of  the  property  requiring  expenditures 
in  excess  of  $15,000,000  shall  be  upon 
plans  approved  by  the  Commissioner); 

(v)  Permit  the  Commissioner,  or  his 
authorized  representatives,  at  any  rea¬ 
sonable  time  to  enter  upon  and  Inspect 
the  property; 

(vi)  Submit  current  inventories,  at  the 
Commissioner’s  request,  of  the  equip¬ 
ment,  furnishings  and  appurtenances  lo¬ 
cated  in  the  facilities  or  on  the  site; 

(vli)  Assume  responsibility,  without 
obligation  to  the  Commissioner,  to  do  all 
things  necessary  and  proper  on  its  part 
under  the  applicable  laws  and  regula¬ 
tions  in  order  to  settle  or  deny  (as  may 
be  appropriate  tmder  the  circum¬ 
stances)  liability  for  all  claims,  if  any, 
made  against  the  United  States  of 
America  or  any  of  its  agents  for  dam¬ 
ages  on  account  of  the  Injury  to  or  death 
of  any  person  or  the  damages  to  or  de- 
structicm  of  any  property  connected  with, 
or  arising  out  of,  the  agency’s  use  of  the 
permitted  premises; 

(viii)  Not  assign  or  transfer  its  rights 
or  interest  imder  this  permit,  or  trans¬ 
fer  possession  of,  or  remove,  or  dispose  of 
the  property  or  any  part  thereof.  In¬ 
cluding  any  and  all  movable  school 
equipment  provided  under  section  10  of 
the  Act  (or,  if  applicable,  under  section 
6  of  Pub.  L.  81-874)  without  the  Com¬ 
missioner’s  written  consent;  and 

(lx)  Assure  that  the  operation  of 
school  facilities  which  may  be  located 
on  the  prcgierty  shall  be  conducted  with¬ 
out  segregation  on  the  basis  of  race,  color, 
sex,  or  national  origin. 

(2)  Such  use  permits  granted  to  a 
local  educational  agency  shall  include 
assurances  that  such  agency  will: 

(i)  Conduct  in  such  facilities  an  edu¬ 
cational  program  for  children  residing 
on  the  Federal  installation,  as  a  pent  of 
the  agency’s  school  system  in  accordance 
with  the  laws  of  the  State; 

(li)  Pay  all  charges  for  utilities  and 
services  furnished  to  the  property.  Pay¬ 
ment  shall  be  made  directly  to  the  pro¬ 
ducing  or  supplying  ocanpany  or  to  the 
Federal  agency  for  the  utilities  and  serv¬ 
ices  produced  or  supplied  by  each, 
respectively; 

(ill)  Use  the  property  during  the  term 
of  the  permit  subject  to  such  reasonable 
rules  and  regulations  relative  to  ingress, 
egress,  security,  and  non-school  use  as 
may  be  prescribed  by  the  head  of  the 
Federal  agency,  or  the  officer  in  charge 
of  the  installation,  with  the  approval  of 
the  Commissioner; 

(iv)  Maintain  and  keep  the  proi^rty 
in  good  repair  and  operating  condition 
on  the  present  site,  subject  to  reasonable 
instructions  of  the  Commissioner  and, 
immediately  upon  the  termination  of  the 
permit  as  therein  provided,  shall  return 
the  property  to  the  Commissioner  in  as 
good  condition  and  state  of  repair  as  the 
pro{>erty  Is  in  when  delivered  to  the 
agency,  reasonable  wear  and  tear  and 
loss  or  damage  caused  by  war  excepted. 
(Repairs  to  or  reconstruction  of  the 


property  requiring  expenditures  in  excess 
of  $15,000.00  reqidre  prior  plans  tq)- 
proved  by  the  Commissioner) ; 

(v)  Procure  and  maintain  Insurance 
for  the  repair  and  reconstruction  of  the 
facilities  due  to  damages  occasioned  by 
risks  (such  as  fire  and  the  elements)  to 
which  the  property  may  be  exposed  and 
such  additional  Insurance  as  the  C(»n- 
mlssioner  may  require.  Further,  such 
local  educational  agency  must  provide 
assurance  that  it  will  promptly  deliver 
proof  of  such  coverage  to  the  Commis¬ 
sioner,  and  shall  give  due  notice  to  the 
pre^r  insmrance  companies  and  to  the 
Commissioner  of  any  loss  or  damage  to 
the  property; 

(vi)  Remit  to  the  United  States  any 
payment  received  by  it  pursuant  to  in¬ 
surance  provided  which  may  be  in  ex¬ 
cess  of  the  cost  of  such  repairs; 

(vli)  Permit  the  Ccunmissioner,  or  his 
authorized  representatives,  at  any  rea¬ 
sonable  time,  to  enter  upon  and  Inspect 
the  property,  and  sulunlt  at  the  Commis¬ 
sioner’s  request  current  Inventories  of 
the  equipment,  furnishings,  and  appur¬ 
tenances  located  in  the  facilities  or  on  the 
site; 

(viii)  Save  the  United  States  and  the 
Commissioner  harmless  from  any  liabil¬ 
ity  or  claim  arising  fnun  the  agency’s 
possession,  use,  maintenance,  and  <q)er- 
ation  of  the  property  or  the  fulfillment  of 
its  obligation  hereunder  and  If  the 
agency  is  Insured  against  tort  haUlity 
with  respect  to  other  school  facilities 
which  it  owns  and  (q>erates,  it  shall  carry 
similar  Insurance  with  respect  to  the 
property  herein  described; 

(lx)  Not  assign  or  transfer  its  rights 
or  interest  under  the  permit,  transfer 
possession  of,  or  remove,  or  dispose  of 
the  property  or  any  part  thereof,  or  cre¬ 
ate  or  permit  to  be  created  a  lien  or 
charge  upon  or  claim  against  the  prop¬ 
erty  or  any  part  thereof.  Including  any 
and  all  movable  school  equipment  pro¬ 
vided  imder  sections  9  and  10  of  the  Act 
without  the  Commissioner’s  written 
consent; 

(x)  Assure  that  operation  of  school 
facilities  which  may  be  located  on  the 
property  shall  be  conducted  without  seg¬ 
regation  on  the  basis  of  race,  color,  or 
national  origin;  and 

(xi)  In  the  case  of  a  local  educational 
agency  whose  permit  Includes  living 
quarters  for  teachers  and  other  local 
Vocational  agency  employees  which 
were  constructed  under  provisions  of  sec¬ 
tion  10  (former  sections  204  and  310)  of 
the  Act  and  for  which  rental  or  other 
such  fees  are  charged,  the  local  educa¬ 
tional  agency  must  assure  the  Commis¬ 
sioner  that  It  will  submit,  through  the 
State  educational  agency,  a  revenue  and 
expenditure  report  in  such  form  as  the 
Commissioner  may  require  within  30  days 
after  the  end  of  each  of  the  first  three 
quarters  of  each  year.  The  agency  must 
also  assure  the  Commissioner  that,  at 
the  end  of  the  last  quarter  on  June  30, 
It  will  submit  through  the  State  educa¬ 
tional  agency  a  final  revenue  and  ex¬ 
penditure  report  and  an  audit  thereof. 
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(3)  Use  permits  may  be  subject  to  rev¬ 
ocation  by  tbe  Commissioner  for  any 
of  the  following  reastms: 

(I)  Failure  of  the  agency  to  operate 
the  property  In  accordance  with  the 
terms  and  conditions  oi  the  permit  or 
the  arrangements  between  the  Ocwnmls- 
sioner  and  the  agency  under  section  6  of 
Pub.  L.  81-874; 

(II)  Determination  by  the  Commis- 
slcmer  that  other  arrangements  wlD  bet¬ 
ter  serve  the  Interests  of  the  United 
States  or  the  children  Involved; 

.(ill)  Termination  of  the  permit  for  the 
use  of  the  land  granted  to  the  Commis¬ 
sioner  by  the  controlling  Federal  agency; 
or 

(iv)  Termination  of  the  authority  and 
responsibility  of  the  Commissioner  to 
provide  school  facilities  and  make  ar¬ 
rangements  for  free  public  education  for 
children  who  reside  on  Federal  estab¬ 
lishments  under  the  Act  and  Pub.  I*.  81- 
874.  or  subsequent  laws  of  the  United 
States. 

(20  U5.C.  639.  840(a)  ) 

S  114.64  Disposal  of  fnlerally  owned 
temporary  school  facilities  prorided 
under  section  9. 

(a)  The  Commissioner  may  transfer 
to  the  local  educattcmal  agmcy  title  to 
temporary  stdiool  facilities  constructed 
under  section  9  (former  sections  203  and 
309)  of  the  Act  If: 

(1)  The  local  educational  agency  to 
which  the  faculties  were  provided  makes 
a  written  request  to  the  C^>mmlssloner  for 
transfer  of  the  facilities; 

(2)  Such  agency  gives  assurance  of  a 
continuing  need  for  the  temporary  school 
facilities  for  school  purposes; 

(3)  Such  agency  certifies  that  It  has 
title  to  the  site  on  which  they  are  lo¬ 
cated.  or  a  leasehold  interest  In  such  site 
lor  a  period  of  time  equivalent  to  the 
usable  life  of  the  facilities;  and 

(4)  The  State  educational  agency 
certifies  that  the  use  of  such  facilities 
Is  not  inconsistent  with  overall  State 
plans. 

(b)  The  Commissioner  may,  as  ai^ro- 
priate,  declare  temporary  scIkxiI  facili¬ 
ties  surplus  to  the  needs  of  the  local 
educational  agency  and  may  dispose  of 
the  facilities  und^  procedures  estab¬ 
lished  by  the  Surplus  Property  Utiliza¬ 
tion  Division,  DHEW. 

(30  US.C.  639) 

§  114.65  Tramfer  of  tide  federaOy 
owned  achool  facilities  prorided 
under  section  10  to  local  edncadonal 
agencies. 

The  Commissioner  will  transfer  to  a 
local  educatlcmal  agency  an  the  right, 
title,  and  Interest  of  the  United  States  In 
and  to  any  facilities  provided  under  sec¬ 
tion  10  of  the  Act  if  the  following  condi¬ 
tions  have  been  met: 

(a)  The  local  educational  agency  of 
the  school  district  In  which  the  f  ederaUy 
owned  school  facility  Is  located  makes 
written  request  to  the  Commissioner  for 
transfer  of  the  facility; 

Cb)  Such  agency  does  the  following: 
n)  Certifies  that  the  school  faculties  are 
located  within  the  boundaries  of  Its 
schocd  district;  (2)  shows  that  there  Is  a 
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need  on  a  continuing  basis  for  use  of 
the  school  facilities  by  ttie  school  dl»- 
tiict  for  public  educational  purposes; 
and  (S)  gives  assurance  that  the  facil¬ 
ities  win  be  used  as  long  as  needed  to 
house  the  chfldren  living  cm  Federal 
property  for  whom  they  were  con- 
stnicted,  and  beyond  that  time  win  con¬ 
tinue  to  use  such  facilities  for  pubDc 
educational  purposes  for  any  remaining 
usable  life  of  the  facilities; 

(c)  Such  agency  certifies  that  It  has 
acquired  or  will  acquire  title  to  the  site, 
or  a  leasehold  Interest  In  the  site,  or  ri^t 
to  use  and  oocxipy  the  facilities  legated  on 
the  site  for  a  period  of  time  equivalent 
to  the  remaining  usable  life  of  school 
facilities.  Evidence  of  title  to  the  site, 
leasehold,  or  other  Interest  In  the  site 
mtist  be  presented  before  title  to  the  fed¬ 
erally  owned  facilities  win  be  granted; 

(d)  Such  agency  gives  assurance  that 
the  educatlcmal  program  provided  In  such 
transferred  facilities  will  be  conducted 
without  discrimination  on  the  basis  of 
race,  color,  or  national  origin; 

(e)  The  State  educatkmml  agency  cer¬ 
tifies  that,  imder  State  iaw.  such  local 
agency  Is  legally  authorized  to  spend 
State  or  local  funds  to  construct,  rci;>alr, 
maintain,  and  operate  adiool  facilities 
for  public  educational  purposes  on  land 
leased  to  it  from  the  Federal  Govern¬ 
ment;  and 

(f)  Such  State  agency  certifies  that 
the  use  of  such  facilities  by  such  local 
agency  Is  not  Inconsistent  with  overall 
State  plans  for  {providing  school  facilities 
In  the  State. 

The  CJwnmissloner  win  consider  a  re¬ 
quest  for  the  transfer  to  a  local  educa¬ 
tional  agency  of  school  equipment  pro¬ 
vided  under  section  19  of  tto  Act  (or  un¬ 
der  section  6  of  Pi*.  L.  81-874)  in  certain 
circumstances  even  If  the  school  faclllUes 
In  which  the  e<iulpinent  Is  located  are  not 
to  be  transferred.  Requests  for  the  trans¬ 
fer  of  such  equipment  shall  Include  In- 
fonnatkai  described  In  pcu*agTai*s  (a), 
(b) ,  (d) ,  (e) ,  and  (D  of  this  sec^n. 

(20  UA.C.  640(b)  ) 

Apfenbiz  a 

[Pnb.  81-818;  Baca  l-U] 
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Section  2.1  Piirpose  ot  the  Act. 

2.2  Categories  of  Federal  Impact. 

2S  VDio  may  apply. 
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3  J  Processing  prooedures. 
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tion  10  projects. 
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permits. 

4y  Disposal  or  transfer  of  owner¬ 
ship  of  federally  owned  school 
facilities. 

Part  1 — Introduction 

Sbctiom  IJ.  Scope  of  guldettnea. 

(a)  The  guldeimes  contained  In  this  docu¬ 
ment  are  recommendations  and  suggestions 
toe  meeting  the  legal  requtremMitB  which 
apply  to  Federal  assistance  under  seettoos  1 
tlunu^  16  of  Public  Law  81-816  (Sdiool 
Construction  in  Areas  Affected  by  Federal 
ActlTltlee).  The  guidelines  are  not  require¬ 
ments.  Whers  ths  guidelines  set  f(Brth  a  per- 
mlsslhle  meema  of  meeting  a  legal  require¬ 
ment,  tbs  guidelines  may  be  relied  upon. 

(20  UJ6.C.  631;  118  Cong.  Bee.  5936,  5938 
(daily  sd.  May  23.  1967);  United  States  v. 
Jefferson  Countp  Board  of  Edwation,  372  F. 
3d  836.  887  (1988)  ) 

(b)  Wh««  a  guideline  is  Issued  in  eonnec- 
tion  with  or  affecting  a  provlslmi  in  the  reg¬ 
ulations,  ths  pertinent  regulation  wlU  be 
cited  aftR  the  citation  of  legal  authority  for 
the  guideline.  In  the  parentheses  following 
the  guideline.  For  example.  If  the  legal  au¬ 
thority  for  the  guideline  Is  section  6  of  the 
Act  (20  U.ac.  636) ,  and  the  guideline  affects 
section  114.31  of  tbe  regulation  (45  CFR 
114.31),  the  following  will  be  placed  on  ttie 
line  Immediately  following  the  guideline: 
(20  UJ3.C.  635;  46  CFB  114A1).  If  no  par¬ 
ticular  section  of  the  regulation  Is  affected, 
no  citation  to  the  Code  of  Federal  Begula- 
tlona  (CiFB)  win  be  made. 

(20  U.S.C.  1232(a)) 

(c)  These  guidelines  rescind  all  bulletins, 
munoranda,  and  announoemMsta  pravlouaiy 
Issued  by  tbe  mvlslon  of  School  Assistance 
In  Federally  Affected  Areas. 

Section  12  Applicable  statutes  and  regula¬ 
tions. 

The  program  of  assistance  for  school  con¬ 
struction  In  federally  affected  areas  Is  to  bs 
carried  out  In  accordance  with  applicable 
Federal  statutes  and  regulations.  Pertinent 
provisions  include  Pub.  L.  81-818  (20  UHX:. 
831-846).  tbe  Oenenl  Education  Provisions 
Act  (20  UB.O.  1221  et  seq.) ,  ths  regulations 
for  Pub.  L.  81-816  (46  CFB  Part  114),  the 
General  Provisions  for  Office  of  Education 
Programs  (46  CPB  Parts  100  and  100a)  ex¬ 
cept  as  qxKdfled  In  46  CFB  114.66  and  Office 
of  Management  and  Budget  Circular  No. 
A-102. 

(20  UJ5.C.  631-645,  1221  et  seq.;  45  CFB  Parts 
100,114;  OMB  Circular  No.  A-102) 

Part  3 — Applications  of  Local  Educational 
.^encies 

Section  2.1  Purpose  of  the  Act. 

Congress,  In  rsoognltlon  of  ths  Impact 
which  certain  Federal  actlvltlse  may  hava  on 
school  construction  needs,  has  declsrsd  tt  to 
be  the  purpose  of  the  Act  to  jwovMe  asslst- 
anoe  for  construction  of  urgently  needed 
minimum  school  tecmtles  In  certain  areas 
affected  by  Federal  activities. 

(20UJ3.C.  631) 
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Sbctiom  a.2  Categories  of  Federal  impact. 

TlM  foQowtng  oategoriM  of  Federal  Im¬ 
pact  toe  the  piorpose  of  maWng  Federal  pay- 
meiita  to  local  edueattoiial  ag^cles  are  dle- 
•tuaed  In  tbeae  gxddeHnes: 

(a)  Sectbm  S(a)  (1) :  Increaae  In  numben 
of  children  'who  reside  on  Federal  property 
'With  a  parent  employed  on  Federal  property 
■Itoated  in  'whole  or  In  part  In  the  aame 
State  as  a  school  district  or  within  reason¬ 
able  comm'uting  distance  of  such  district,  or 
who  reside  on  Federal  property  and  have  a 
parent  on  active  du'ty  in  the  Uniformed  Serv¬ 
ices; 

(20US.C.  635(a)(1)) 

(b)  Section  5(a)  (2) :  increase  In  niunbers 
of  children  who  either  reside  on  Federal 
property  or  reside  'with  a  pfurent  employed 
on  Federal  property  (but  not  both)  situ¬ 
ated  In  whole  or  In  part  in  the  same  State 
aa  a  school  district  or  'within  a  reasonabto 
commuting  distance  of  such  district,  or  have 
a  parent  on  active  duty  in  the  Uniformed 
Services; 

(20  U5.C.  635(a)  (2)) 

(c)  Section  5(a)  (8) :  Increaae  In  numbem 
of  children  whose  membership  results  from 
activities  at  the  United  States  carried  on 
either  directly  or  through  a  contractor; 

(20U£.C.  685  (a)  (8)) 

(d)  Sections  14  (a)  and  (b) :  membereOilp 
residing  on  Indian  lands  and  which  has  not 
formed  w  'will  not  ftam  the  basis  for  pay¬ 
ment  undn  othar  provisions  of  the  Act;  and 

(20  US.C.  644  (a),  (b) ) 

(e)  Section  14(e):  Inadequately  housed 
children  In  financially  distressed  school  dls- 
trlcta  where  Federal  property  constitutes  a 
substanltal  part  of  the  school  district. 

(20  US.C.  644(e)) 

SEcnow  2.8  Who  may  apply. 

Applications  may  be  filed  by  a  local  edu¬ 
cational  agency  as  defined  in  section  15(11) 
of  the  Act  and  1 114.1  (m)  of  the  Begula- 
tlons. 


(20  U.S.C.  645(11);  45  CFR  114.1  (m)) 

SxcnoM  2.4  Hots  to  apply. 

Apx^ieatlon  forms.  Instructions,  advles, 
and  assistance  may  be  obtained  from  each 
State  educational  agency.  All  questions  per¬ 
taining  to  the  preparation  and  filing  of  pre- 
appllcatlons,  applications,  and  requests  for 
materials  shomd  be  directed  to  the  State 
Representative  for  Schotd  Assistance,  'who 
will  respond  or  may  forward  the  inquiries, 
where  appropriate,  to  the  appropriate  Re¬ 
gional  Commissioner  of  Education. 

(20  US.C.  636;  46  CFR  114.1  (1),  (k)) 
SECTtoif  2.5  When  to  apply. 

Cutoff  dates  for  filing  preai^lications  and 
applications  win,  aa  approp^te,  be  estal>- 
Ushed  by  the  Commissioner  and  published 
in  the  Fedxbal  Registee.  Copies  of  these  pe¬ 
riodic  announcements  of  the  cutoff  dates 
appearing  in  the  Federal  Register  win  be 
provided  to  the  State  Representatives  for 
Schoc4  Assistance.  Such  State  Represmta- 
tives  may  be  contacted  for  up-to-date  in¬ 
formation  on  current  cutoff  dates. 

(20  U.S.C.  633,  636,  644;  45  CFR  114.1  (k). 
114.2) 

Section  2.6  Processing  procedures. 

Upon  receipt  by  the  Regional  Commis¬ 
sioner  of  a  preappllcatioii  for  assistance; 

(a)  The  preappllcatlon  wlU  be  tentatlvriy 
reviewed  on  the  basis  of  data  available,  and 
If  the  preapplication  appears  to  be  ellgttfia, 
a  tentative  entitlement  and  i»l<wlty  index 
win  be  computed,  the  applicant  wlU  be  noti¬ 


fied  of  the  tentative  determination.  AU  pre¬ 
applications  win  be  listed  in  priority  rank 
order  accordingly  on  a  list  to  be  maintained 
by  the  Commissioner  on  a  nationwide  basis. 

(b)  Upon  verification  of  the  applicant's 
da-ta  as  shown  on  the  preappllcatlon,  a  firm 
maximum  entitlement  and  priority  index 
win  be  determined  for  each  eligible  appli¬ 
cant,  the  application  will  be  listed  in  priority 
rank  order,  and  the  appUcant  vrill  be  in¬ 
formed  of  the  basis  of  such  action;  if  in¬ 
eligible,  the  applicant  will  be  Informed  as  to 
the  reasons  therefw. 

(c)  When  monies  are  available  to  reach  the 
priority  of  the  preappiloation.  funds  will  be 
reserved  tentatively  on  the  basis  of  the  best 
Information  available  at  'the  time  and  the 
applicant  will  be  advised  to  file  a  complete 
application  for  review  and  approval  pursuant 
to  46  CFR  Part  lOOa,  Subpart  B. 

(20  UB.C.  633,  636,  644,  645(7);  45  CFTl  114.1 
(1).  (k).  (s),  114.6. 114B) 

Section  2.7  Instructions  relating  to  con¬ 
struction  of  approved  and  funded  projects. 

(a)  GeneroL  (1)  The  Office  of  Facilities 
Engineering  and  Property  Management 
Agency  of  the  Departmant  of  Health.  Educa¬ 
tion.  and  Welfare  (hereinafter  referred  to  as 
OFEPM)  and  the  Regional  Office  of  Facilities 
Engineering  and  Prc^rty  Management 
(hereinafter  referred  to  as  ROFEPM)  win 
provide,  upon  request,  te<mnleal  supervision 
and  services  to  af^licsmts  in  cotmeotlon  with 
the  construction  of  school  facilitlee.  When 
appropriate.  OE  Program  Officers  (SAFA) ,  In 
cooperation  with  representative  of  ROFEPM. 
win  assist  with  the  planning  of  approved 
prolects.  Including  examlnatkm  of  prelimi¬ 
nary  and  final  project  plans  and  ^leclfica- 
tlons,  pertodle  InqiectLon  of  constructloQ 
progress  and  detenolnatton  of  the  propriety 
at  mailing  partial  payments  of  the  estimated 
Federal  share  ot  the  cost  as  construction 
progresses.  Supervision  of  these  technical 
services  win  be  performed  by  the  Regional 
Engineer,  ROFEPM. 

(2)  The  Regional  Engineer,  RC^EFM,  may 
assist  in  preconstruction  and  constructlcxi 
activities  to  assure  conformity  with  the  re¬ 
quirements  of  tile  Act.  Approval  of  aU  iwo- 
posed  preconstruction  documents  (as  de¬ 
scribed  In  {  114.58  of  the  regulations),  may 
be  obtained  directly  from  the  Regnal 
Engineer.  His  assistance  prior  to  the  pr^ara- 
tlon  of  these  and  similar  documents  win  be 
provided  upon  request.  In  this  connectioii, 
he  may  suggest  a  preliminary  conference 
'With  the  project  architect  and  others  if  that 
seems  desirable.  The  Regional  Engineer  will 
provide  sufficient  copies  of  all  forms  which 
may  be  used  'to  prepare  the  contract  docu¬ 
ments  required  f<^  the  project  and  'wlU  aid 
in  the  review  ct  bids  received  and  other 
technical  details. 

(3)  Special  assistance  may  also  be  provided 
to  eligible  applicants  under  the  provisions  of 
section  14  cf  the  Act  by  SAFA  Program 
Officers. 


necessary  State  approvals  have  been 
obtained,  such  plans  and  ^edfioatlons  must 
be  forwarded  for  the  approval  of  the  Re¬ 
gional  Commissioner  as  required  by  1114.58 
of  the  regulations.  3u<di  documents  may  be 
forwarded  as  follows:  One  copy  at  the  final 
plans  and  specifications  to  the  Regional 
Engineer  (ROFEPM)  and  one  copy  to  the 
appropriate  Regional  OE  Program  Officer 
(SAFA). 

(20  UB.C.  636(b)(1)(A).  637(a);  45  CFR 
114.58) 


(20  UB.C.  636,  637,  644) 

(b)  Minimum  standards  of  construction. 
Plans  and  ^leclfications  for  a  project  must 
comply  'With  such  Federal.  State,  and  local 
laws,  ordinances  and  regulatlona  pertaining 
to  standards  of  construction  and  safety  re¬ 
quirements,  as  may  be  iqipllcable. 

(16  Conq).  Gen.  948  (1937) ) 

(e)  Preparation  of  plans  and  specifications. 
Upon  receipt  of  the  notice  of  approval  of  the 
oon^lete  application,  wcnrk  may  be  com¬ 
menced  on  preparing  plans  and  spedfioations 
which  conf<Min  to  the  project  description  as 
shown  in  the  complete  ippllcatton,  or  with 
such  revisions  as  may  be  necessary.  After  all 


(1)  Review  by  Regional  OR  Program 
Offlcer.  The  Regional  OE  Program  Officer  will 
review  the  final  plans  and  specifications  for 
conformity  with  the  project  description  as 
approved  by  the  Regional  Commissioner. 

(2)  Review  by  Regional  Engineer, 
ROFEPM.  The  Regional  Engineer  will  review 
the  final  plans  and  specifications  for  struc¬ 
tural  adequacy,  and  may  suggest  structural 
changes  or  revisions.  A  notice  of  approval  will 
advise  the  date  on  which  advertising  fco’  bids 
may  begin.  A  notice  of  disapproval  will  state 
the  reasons  for  such  action. 

(20  U.S.C.  638,  636(b),  637(a):  46  CFR 
114.58) 

Section  2.8  Instructions  relating  to  pur¬ 
chasing  non-expendable  property  (initial 
equipment)  acquired  with  Federal  funds 
under  sections  5.  8.  9,  and  14  of  the  Act. 

The  procurement  of  initial  equipment  with 
Federal  funds  tmder  sections  5.  8. 9,  and  14  of 
the  Act  must  be  made  In  accordance  with  46 
CFR  Part  100a,  Subpart  I.  Such  procurement 
must  be  approved  in  advance  by  the  OE  Pro¬ 
gram  Officer  (SAFA)  in  accordance  with  the 
regulations  at  45  CFR  114.58. 

A  copy  of  the  pertinent  documents  must 
be  forwarded  to  and  approved  by  the  Re¬ 
gional  OB  Program  Officer  before  payment 
may  be  made  as  described  in  the  regulations 
at  46  CFR  114.43. 

(20  UB.C.  636.  644;  46  CFR  114.43, 114.58) 

Part  3 — Requests  of  Federal  Agencies  for 
School  Facilities  under  Section  10  of  the  Act 

Section  3.1  Application  procedures. 

Requests  for  school  construction  to  be  per¬ 
formed  \mder  section  10  of  the  Act  may  be 
made  in  letter  form  by  the  official  in  control 
of  the  Federal  property  on  which  the  facil¬ 
ities  are  to  be  located,  in  accordance  with 
procedm'ee  described  in  regulations  45  CFR 
114.58,  114.61, 114.62,  and  114.63. 

(20  UB.C.  643(b);  46  CFR  114.68,  114.61, 
114.62, 114.63) 

Section  3  J  Processing  procedures. 

Upon  receipt  by  the  Commissioner  of  the 
request: 

(a)  The  request  win  be  reviewed  (m  the 
basis  of  data  available,  and  if  the  request  for 
assistance  appears  to  be  iqiprovable  a  tenta¬ 
tive  cost  estimate,  priority  grou^fing,  and 
priority  index  will  be  computed  and  as¬ 
signed.  If  the  request  is  determined  not  to 
be  approvable,  the  Federal  agency  will  be  so 
Informed. 

(b)  Upon  verification  of  data  submitted 
as  the  basis  of  the  request,  the  Commissioner 
may  determine  that  a  project  should  be  ap¬ 
proved.  The  project  will  be  assigned  a  priority 
Index  within  a  priority  group  and  the  Re¬ 
gional  Engineer,  ROFEPM  will  be  requested 
to  estimate  the  cost  of  the  project  to  be 
approved. 

(c)  When  monies  are  available  to  reach 
the  priority  of  the  project  and  funds  are 
approved  for  direct  Federal  construction,  the 
appropriate  pculiles  will  be  so  notified. 

(20  UB.C.  640;  45  CFR  114.4,  114JJ,  114.6, 
114.61, 114.62) 
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Section  3.3  Actions  relating  to  construc¬ 
tion  of  approved  and  funded  section  10 
projects. 

(a)  The  Commissioner  will  consider  rec¬ 
ommendations  of  local  and  State  education 
authorities,  the  Regional  OE  Program  Of- 
f.cer,  representatives  of  ROFEPM,  and  the 
f'ederal  agency  making  the  application. 
Educational  consultants,  if  appropriate,  may 
also  be  engaged  by  the  Commissioner  for 
the  purpose  of  assisting  in  developing  edu¬ 
cational  specifications  and  otherwise  assist¬ 
ing  in  developing  the  project. 

(b)  The  Regional  OE  Program  Officer  will: 

( 1 )  Verify  the  data  submitted  as  the  basis 
cf  the  application  and  make  recommenda¬ 
tions  to  the  Division  of  SAFA  on  the  need 
for  the  requested  school  facilities; 

(2)  Review  the  proposed  school  site  for 
educational  adequacy.  Request  the  Federal 
agency  controlling  the  property  to  prepare 
the  metes  and  boimds  description.  Including 
a  plot  plan,  to  be  forwarded  to  the  Division  of 
SAFA  in  compliance  with  1 114.63(b)  of  the 
regulations; 

(3)  Review  design  sketches  and  prelimi¬ 
nary  plans  and  outline  specifications  for  edu¬ 
cational  adequacy  and  recommend  to  the 
Division  of  SAFA  approval  or  disapproval  of 
these  documents  and  the  reasons  therefor; 

(4)  Review  the  final  plans  and  qjeclfica- 
tions  for  educational  adequacy  and  conform¬ 
ance  with  the  approved  project  description 
and  the  approved  preliminary  plans  and 
specifications  and  notify  the  Regional  En¬ 
gineer,  ROFEPM,  of  approval  or  disapproval 
of  such  documents;  and 

(5)  Review  all  requests  for  initial  mini¬ 
mum  equipment  submitted  pursuant  to 
I  114.68(d)  and  notify  the  OE  Regional  Con¬ 
tracting  Officer  and  the  Regional  Engineer, 
ROFEPM,  of  iqjproval  ot  disapproval.  A  list 
of  initial  equipment  will  be  provided  to  the 
Regional  Contracting  Officer  who  will  super¬ 
vise  its  acquisition. 

(c)  The  Regional  Engineer  ROFEPM  will: 

(1)  Furnish  the  Division  of  8AFA  with  an 
estimate  of  the  cost  of  the  project  to  be  con¬ 
structed,  and  revisions  of  such  estimate  as 
may  be  appropriate; 

(2)  Negotiate  architectural  contracts  for 
preparation  of  plans  and  specifications,  after 
the  estimated  cost  of  constructing  the  proj¬ 
ect  has  been  iq>proved  by  the  Division  of 
SAFA; 

(3)  Request  necessary  State  and  local 
agency  approvals  of  final  plans  and  specifica¬ 
tions; 

(4)  Seciu'e  permits  for  access  and  right  of 
entry  to  project  site; 

(5)  Monitor  the  execution  of  a  contract 
for  the  construction  of  school  facilities  after 
approval  of  final  plans  and  specifications;  and 

(6)  Submit  a  final  project  summary  stat¬ 
ing  all  project  costs  including  initial  (mova¬ 
ble)  school  equipment  costs. 

(d)  The  Division  of  SAFA  will; 

(1)  Assist  in  the  development  of  and  ap¬ 
prove  the  final  project  description; 

(2)  Approve  the  project  funding  and  dis¬ 
burse  funds  in  the  appropriate  manner  to 
initiate  the  project; 

(3)  Review  and  approve  sketches  and  pre¬ 
liminary  plans  and  specifications;  and 

(4)  Prepare  use  permits  for  acceptance 
by  the  operating  agency  upon  completion  of 
the  project. 

(20  U.S.C.  640(a),  (b);  46  CFR  114.61,  114.62, 
114.63,  114.66) 

Fart  4 — Property  Management  of  Facilities 
Constructed  Under  Section  10  and  Cer¬ 
tain  Facilities  Constructed  Under  Section 
9  of  the  Act 

SExmoN  4.1  Agencies  may  be  granted  use 
permits. 

The  Federal  agency  or  local  educational 
agency  to  which  use  of  the  cranpleted  school 
facilities  is  granted,  must  maintain  such 


school  facilities,  including  equipment,  in 
good  ccmdltlons  In  accordance  with  i  114.63 
(c)(1)  (tv)  and  (o)(2)(lv).  The  Oonunls- 
sioner  may  request  pertodlc  r^;>ort8  to  be  sub¬ 
mitted  In  order  to  assure  that  the  facilities 
and  equipment  are  properly  eared  for  and 
maintained. 

(20  U.S.C.  639,  640;  46  CFR  114.63) 

Sbction  4.2  Disposal  or  transfer  of  owner¬ 
ship  of  federally  owned  school  facilities. 

The  Commissioner,  upon  receipt  of  a 
written  request  from  a  local  educational 
agency  in  which  school  facilities  have  been 
provided  under  section  9  or  10  of  the  Act, 
may  make  arrangements  to  transfer  owner¬ 
ship  of  such  agency  in  accordance  with 
S  114.65  of  the  regulations. 

(20  UE.C.  639,  640(b);  46  CFR  114.64,  114.66) 

[PR  Doc.74:-16786  Piled  7-24-74;8;46  am) 


[45  CFR  Part  115] 

LOCAL  EDUCATIONAL  AGENCIES 

Assistance  In  Areas  Affected  by  Federal 
Activities  and  Arrangements  for  Educa¬ 
tion  of  Children  Where  Local  Educa¬ 
tional  Agencies  Cannot  Provide  Suitable 
Free  Public  Education 

In  accordance  with  section  503  of  the 
Education  Amendments  of  1972  (Pub.  L. 
92-318)  and  pursuant  to  the  authority 
contained  in  sections  1  through  6  of  Pub. 
L.  81-874,  as  amended  (20  U.S.C.  236- 
244),  the  Ckimmissioner  of  Education, 
with  the  approval  of  the  Secretary  of 
Health,  Education,  and  Welfare,  proposes 
to  amend  Title  45,  Part  115  of  the  Code 
of  Federal  Regulations  to  read  as  set 
forth  below. 

1.  Program  purpose.  Sections  1 
through  6  of  ^b.  L.  81-874  provide 
assistance  for  local  educational  agencies 
in  areas  affected  by  Federal  activities 
and  arrangements  for  education  of  cer¬ 
tain  children  where  local  educational 
agencies  cannot  provide  suitable  free 
public  education. 

2.  Section  S03  procedures  and  effect. 
Section  503  of  the  Education  Amend¬ 
ments  of  1972  requires  the  Commissioner 
to  study  all  rules,  regulations,  guidelines, 
or  other  published  interpretations  or  or¬ 
ders  issued  by  him  or  by  the  Secretary 
after  June  30,  1965,  in  connection  with, 
or  affecting,  the  administration  of  Office 
of  Education  programs;  to  report  to  the 
Committee  on  Labor  and  Public  Welfare 
of  the  Senate  and  the  Committee  on  Ed¬ 
ucation  and  Labor  of  the  House  of  Repre¬ 
sentatives  concerning  such  study;  and  to 
publish  in  the  Federal  Register  such 
rules,  regulations,  guidelines,  interpreta¬ 
tions,  and  orders,  with  an  opportunity 
for  public  hearing  on  the  matters  so  pub¬ 
lished.  The  regulations  proposed  below 
reflect  the  results  of  this  study  as.lt  per¬ 
tains  to  the  program  under  sections  1 
through  6  of  Pub.  L,  81-874.  Part  115  will 
be  published  in  final  form,  after  com¬ 
ments  and  hearing.  All  preceding  rules, 
regulations,  guidelines,  interpretations, 
and  orders  Issued  in  connection  with  or 
affecting  Part  115  will  be  superseded  ef¬ 
fective  thirty  days  after  such  publication. 

3.  Effect  of  Office  of  Education  general 
provisions  regulations.  The  proposed  reg¬ 
ulations  differ  from  the  current  regula¬ 
tions  in  that  the  definitions  of  certain 
terms  have  been  deleted  which  are  pres¬ 


ently  covered  in  45  CTR  Part  115  and 
which  will  be  covered  in  the  future  under 
tile  overall  Office  of  Education  general 
provisions  regulations,  published  in  the 
Federal  Register  at  38  FR  30654  (No¬ 
vember  6,  1973),  in  connection  with  the 
same  study  under  section  503  of  the  Edu¬ 
cation  Amendments  of  1972  of  which  this 
publication  is  a  part.  (Reference  is  made 
in  particular  to  the  provisions  of  Part 
100  of  Title  45  CFR,  containing  the  defi¬ 
nitions  of  certain  terms,  which  would  be 
applicable  to  the  regiilatlons  in  Part 
115.) 

4.  Citations  of  legal  authority.  As  re¬ 
quired  by  section  431(a)  of  the  general 
education  provisions  Act  (20  U.S.C. 
1232(a))  and  section  503  of  the  Educa¬ 
tion  Amendments  of  1972,  a  citation  of 
statutory  or  other  legal  authority  for 
each  section  of  the  regulations  has  been 
placed  in  parentheses  on  the  line  follow¬ 
ing  the  text  of  the  section. 

On  occasion,  a  citation  appears  at  the 
end  of  a  subdivision  of  the  section.  In 
that  case  the  (Station  is  to  all  that  ap¬ 
pears  in  that  section  between  ^e  cita¬ 
tion  and  the  next  preceding  section. 
When  the  citation  appears  oily  at  the 
end  of  the  section,  it  applies  to  the  en¬ 
tire  section. 

5.  Opportunity  for  public  hearing. 
Pursuant  to  section  503(c)  of  the  Educa¬ 
tion  Amendmoits  of  1972,  the  Ocunmls- 
sioner  will  provide  Interested  parties  an 
opportimity  for  a  public  hearing  on  these 
regulations. 

A  hearing  will  take  place  at  the  U.S. 
Office  of  Education  on  August  26, 1974  in 
the  auditorium  of  Regional  Office  Build¬ 
ing  Hiree  (ROB-3)  located  at  7th  and 
D  Streets,  SW.,  Washington,  D.C.  20202, 
from  2  p.m.  to  4  p.m.  The  purpose  of  the 
hearing  is  to  receive  comments  and  sug- 
gesti(»is  on  the  piiblished  materials. 

Parties  Interested  in  attending  the 
hearing  should  notify  the  Office  of 
Education,  400  Maryland  Avenue  SW., 
Room  2085,  Washington,  D.C.  20202, 
Attention:  Chairman,  Office  of  Educa¬ 
tion  Task  Force  on  Section  503,  and  are 
urged  to  submit  a  written  copy  of  their 
comments  with  such  notification.  Each 
party  planning  to  make  oral  comments 
at  the  hearing  is  urged  to  limit  his 
presentation  to  a  maximum  of  fifteen 
minutes. 

Written  comments  and  recommenda- 
tiems  may  also  be  sent  to  the  above  ad¬ 
dress.  AH  relevant  material  received  prior 
to  the  date  of  the  hearing  will  be  con¬ 
sidered.  Comments  and  suggestions  sub¬ 
mitted  in  writing  will  be  available  for  re¬ 
view  in  the  above  office  between  the 
hours  of  9  am.  and  4:30  pm.,  Monday 
through  Friday  of  each  week. 

(Catalog  of  Federal  Domestic  Assistance  No. 
18.478 — School  Assistance  in  Federally  Af¬ 
fected  Areas — ^Maintenance  and  Operation) 

Dated:  AprU  12, 1974. 

John  Ottina, 

U.S.  Commissioner  of  Education. 
Approved:  May  6,  1974. 

Caspar  W.  Weinberger, 

Secretary  of  Health, 

Education,  and  Welfare. 
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PART  115— ASSISTANCE  FOR  LOCAL  ED¬ 
UCATIONAL  AGENCIES  IN  AREAS  AF¬ 
FECTED  BY  FEDERAL  ACTIVITIES  ABD 
ARRANGEMENTS  FOR  EDUCATION  OF 
CHILDREN  WHERE  LOCAL  EDUCA¬ 
TIONAL  AGENCIES  CANNOT  PRO¥IDE 
SUITABLE  FREE  PUBLIC  EDUCATION 
SMbpart  A — Scop*  an4  MlnHIons 

See. 

116.1  Scope. 

11S.8  Definitions. 

Subpart  B — Applications 
115.10  AppUcatlona. 
lisai  Final  date  lor  filing  g^tpUcattoda. 

115.ia  Applications  under  sectlone  %  S,  and 
4  received  otter  deadline  not  eoiv- 
sldered  for  payment. 

115.15  Nottficatlosi  to  appUeants. 

116.14  Assoranoes  and  parental  partlc4>»- 
tton  with  roepect  to  Indlaa  ebB- 
dren  for  applications  under  sectton 
S. 

116.16  Civil  Rlghta. 

Sabpart  C— Paynsenl 

116.20  Cfimnges  to  boundarlea,  dasslflcatlnn. 

*Ti«i  governing  authority  at  apptt- 
cants. 

116.21  Payment  tinder  section  t  when  per¬ 

centage  eligibility  requlremeDt  la 
,  not  met. 

116.31  Kleetlon  under  section  4(e). 

11533  Payments  under  section  4(a). 

11634  Beduetlon  oC  financial  aaslstanoe 
under  sections  X  3,  snd  4  due  to  In¬ 
sufficient  approprlattona. 

11636  Adjustmant  to  entitlement  for  ra- 
duotlons  to  State  aid. 

n836  Failure  or  refusal  at  a  local  educa¬ 
tional  agency  to  educate  children 
living  on  Federal  proper^. 

Subpart  D— Generally  Comparabla  Local  Educ^ 
tional  Agencies;  Local  Csntrlbutlon  Rats 

11630  Determination  of  generally  eompar- 
ahie  local  educational  agendea. 
n5.31  Computation  of  local  contribution 
ratk 

11633  Increase  to  or  ^>eclal  local  contrtbnr- 
tlon  rata. 

Subpart  E — Racerds  and  Raparts  Raquirad  by 
the  Coramissionar 

116.40  Bacorda  and  reporta  required  of  ap- 

pUcanta. 

116.41  Final  reports  by  applicants  imdsr 

>  sections  X  3,  and  4. 

116.43  Retention  of  records. 

116.43  Reports  from  other  Federal  agen¬ 
cies.. 

Subpart  F — Arrangements  Under  Section  6  of  the 
Act 

11630  Anangements  under  section  0(a). 
11531  Arrangements  undra^  section  0(h). 
11833  Arrangements  under  section  0(a). 
116.58  Proposal  for  arrangementa  undar  sec¬ 
tion  0. 

115.54  Deteimlnatlmis  hy  the  Commlsrioner 
pursuant  to  section  X 

116.65  Notice  of  Oommlssloiier’s  action. 

116.66  Arrangements  imder  section  409(a). 

116.67  Expenditures. 

116.50  R^xsrts. 

116.60  Termination  of  arrangementa. 

Authobitt:  Pub.  L.  81-874,  as  amended.  04 
Btat.  1100  (30  UA.C.  230-344),  unless  other¬ 
wise  noted. 

Subpert  A — Scope  and  Definitions 
S  115.1  Scope. 

The  regulaUoiis  In  this  part  govern  the 
provlslan  of  financial  assistant  and  the 
malclng  of  arrangements  under  the  Act 
with  regard  to  local  educational  agencies 
in  areas  affected  hy  Federal  actlvltlea. 


HDOtAL 


(30  X7£X;.  243(b)) 

S  115.3  Definitions. 

As  used  In  this  part: 

(a)  'Aet”  mcaoo  Tltleo  1  (esEcepI  see- 
tlon  7  thereof)  md  IV  of  Puh.  L.  fM,  tlat 
Oongreaa  (64  StaX  1106  (30  UB.C.  236- 
244) ) .  as  amended. 

(b)  “AppUcaaf*  means  any  local  edu¬ 
cational  agency  which  files  an  application 
tot  financial  aealstance  under  sections  2, 

3,  or  4  of  the  Act  and  the  regulatlona  in 
this  part,  but  does  not  Include  depart¬ 
ments  or  agencies  proposlnff  arrange¬ 
ments  under  section  6  at  the  Act. 

(30  tTA.C.  240(a) ) 

(e)  ** Application**  means  Form  RSF-l, 

** Application  for  Financial  Assistance  for 
Current  Expoidltures  for  Public  Sehcxds 
In  Areas  Affected  by  Federal  Activities’' 
properly  comifieted  and  executed,  includ¬ 
ing  amendments  thereto,  and.  to  the 
ext^  indicated  by  the  iq^dkanX  any 
document  or  documents  in  sui^xirt  there¬ 
of.  filed  by  or  on  behalf  of  an  apidlcant 
requesting  financial  assistance  under  the 
Act  and  these  regulations. 

(30  UR.C.  240(a) .  a4a(h)  ) 

(d)  “Arrangements’*  means  an  agree¬ 
ment  entered  Into  between  the  Cmn- 
missloner  and  a  local  educational  agen^ 
or  a  Federal  department  or  agency  for 
the  provlslcui  of  free  pUUlc  education 
under  seetimi  6  of  the  Act. 
(20UJ3.C.241(a)) 

(e)  “Average  dally  attendance  of  fed¬ 
erally  (xmnected  peg^’*  In  each  perti¬ 
nent  category  of  federally  connected 
chlldrra  (sections  3(a),  3(b),  and  4(a)) 
means  the  number  determined  In  accord¬ 
ance  with  section  403(10)  of  the  Act  In 
the  manner  described  In  this  paragiai;^ 

(1)  At  some  speetfle  date  not  eariler 
than  the  fourth  day  of  the  legal  school 
session  of  the  regular  school  year  muI 
prior  to  the  cutoff  date  for  filing  Form 
RSF-l,  a  membership  count  of  all  piqpiUs 
claimed  In  the  vazious  federally  eoiv 
nected  categories  must  be  made  eittier 
by  (1)  conducting  a  parent-pupil  survey 
to  determine  the  parent’s  empkiyment  or 
active  duty  assignment  In  the  uniformed 
services  and  the  child’s  residence  on  Fed¬ 
eral  property  or  by  (H)  obtaining  cer¬ 
tifications  from  the  varkms  employers 
and  the  ai;^ropriate  housing  <^clids  as 
to  the  employment  of  the  parents  at 
children  claimed  or  residence  of  sudti 
children  on  the  specific  date  Involved.  A 
membership  count  of  all  pupils  must  be 
made  as  of  this  specific  date,  which  Is 
to  constitute  the  ofBclal  membership  re¬ 
port  of  the  applicant  local  educatlomd 
agency  for  Uiat  dtde. 

(2)  The  percentage  of  pupils  In  each 
of  the  federally  connected  categories  Is 
determined  by  dividing  the  membership 
count  In  each  such  category  by  the  total 
membership  of  all  pupils  receiving  free 
public  educati<m  on  the  date  of  the  counX 

(3)  The  average  daily  attendance 
(hereinafter  referred  to  as  ADA)  of  fed¬ 
erally  connected  pupils  shall  then  be  ob¬ 
tained  In  one  of  the  following  ways: 

(1)  For  the  purposes  of  the  appMeatlon 
Form  R^-1,  each  of  the  percentages 
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obtained  In  paragraph  (e)(2)  shall  be 
multiplied  by  the  ADA  to  the  date  of  i 
the  count  of  the  total  monbenhlp  (as 
reported  In  the  official  membership  and  . 
ADA  report  of  the  applicant  district  for 
such  reporting  period) ;  or 

(11)  For  the  purposes  of  the  final  re-  i 
port  (Form  RSF-3) ,  each  of  the  percent¬ 
ages  obtained  In  paragraiA  (e)  (2)  shall 
be  multiplied  by  the  total  ADA  for  the 
period  July  1  to  the  following  June  30. 
Such  total  ADA  shall  Include  ADA  based 
upon  free  public  education  provided  In 
(20  UA.O.  23S  (a),  (b).  23e(»),  344(10)) 
anee  with  State  law.  ] 

(20  TTR.C.  238(a).  (b).  239(a),  244(10))  | 

(f )  “Average  dally  attendance  fed¬ 
erally  connected  pupils  when  determined 
by  two  counts  of  all  puplls“  means  the 
number  determined  In  the  manner 
described  In  thi«  paragraifii. 

(1)  First  count  of  membership  of  each 
category  of  federally  connected  children 
must  be  made  as  described  In  paragn^h 
(e)  of  this  section.  A  second  sudi  count 
of  membership  must  be  made  at  a  later 
date  during  the  last  ijuarter  of  the  reg¬ 
ular  school  year  and  uniformly  for  the 
entire  local  educatlcmal  agency. 

(2)  A  membership  count  of  an  pupils, 
made  as  of  the  same  dates  as  the  counts 
of  federally  connected  children,  win  con¬ 
stitute  the  official  membership  report  of 
the  applicant  school  district  for  those 
dates. 

(3)  The  percentage  of  pupils  In  each  of 
the  federally  connected  categories  shaU 
be  determined  as  lurovlded  In  peungraph 
(e)  of  this  section. 

(4)  The  two  percentages  obtained 
the  two  counts  for  each  cat^ory  of  fed¬ 
erally  connected  puiffis  shall  be  added 
and  the  sum  divided  by  two  to  compute 
an  average  percentage  for  that  category. 

(5)  The  percentage  so  obtained  shall 
be  multlidled  by  the  total  ADA  for  the 
period  July  1  to  the  foUowlng  June  30. 
Such  total  ADA  Shan  Indude  ADA  based 
upon  free  public  education  lumvlded  In 
summer  school  as  determined  In  accord¬ 
ance  with  State  law. 

(30  UA.a  838  (»),  (b),  339(b),  344(10))  ] 

(g)  “Entltlement“  means  the  amount 
of  assistance  whleh  an  applicant  would 
receive  under  the  formula  prescribed  un¬ 
der  sections  2.  3,  or  4  of  the  Act  if  the 
approprlatkms  for  a  fiscal  year  iren  ade¬ 
quate  to  pay  aU  claims. 

(30  DJ3.C.  240  (a),  (b),  (c)) 

(h)  “Federal  property”  Is  used  In  this 
part  as  defined  In  the  Act  at  20  ns.C. 
244(1).  For  the  purpose  of  this  defini¬ 
tion: 

(1)  An  priHDerty  of  the  United  States 
which  was  transferred  to  the  United 
States  Postal  Service  and  which  was, 
prior  to  such  transfer,  treated  as  Federal 
property  for  the  purposes  of  the  AcX 
shan  continue  to  be  treated  as  Federal 
property  for  such  purpose  for  two  years 
beyond  the  end  of  the  fiscal  year  In 
which  such  transf »  occurred. 

(20  T7J3.C.  344(1);  Pvb.  L.  93-277  (Aprtl  24. 
1973),  96  StsX  134) 
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(2)  Federal  ships  which  are  owned  by 
the  United  States  and  whose  h(»ne  ports 
are  located  on  Federal  property  are  Fed¬ 
eral  property. 

(20U.S.O.  244(1)) 

(1)  “Financial  assistance”  means  the 
payment  made  to  an  applicant  echoed 
district  imder  section  5(b)  of  the  Act  by 
the  Department  of  the  Treasury  upon 
authorization  of  the  Commissioner. 

(20  U.S.C.  240(b)) 

(j)  “Parent-pupil  survey”  means  a 
questionnaire  provided  by  the  aiH>licant 
and  which  Is  to  be  filled  out  by  a  parent 
in  order  to  substantiate  residence  or  em¬ 
ployment  on  Federal  property.  Such  sur¬ 
vey  must  Include: 

(1)  Pupil-mroUment  information 
(this  information  may  also  be  obtained 
from  school  records)  Including: 

(1)  Name  of  pupil; 

(II)  Date  of  birth;  and 

(ill)  Name  of  public  sch(X)l,  grade,  and 
teacher. 

(2)  Pupil-residence  and  parent-em- 
ploirment  Information,  Including: 

(1)  Address  of  pupil  residence  (in¬ 
cluding  the  name  of  the  Federal  facility 
if  such  residence  is  on  Federal  prop¬ 
erty)  ;  and 

(ii)  Name  of  parent  (mother,  father, 
or  other  person  standing  in  loco  paren¬ 
tis)  who  is  employed  on  Federal  pre^rty 
and  with  whom  child  resides  in  compli¬ 
ance  with  one  of  the  following  provi¬ 
sions: 

(a)  If  such  parent  is  not  a  member  of 
the  uniformed  services  on  active  duty, 
the  name  as  it  appears  on  the  em¬ 
ployer’s  payroll  record  must  be  obtained; 

(b)  If  such  parent  is  a  member  of  the 
uniformed  services  on  active  duty,  the 
rank,  serial  number,  and  branch  of  serv¬ 
ice  must  be  obtained; 

(III)  Unless  parent  is  a  member  of  uni¬ 
formed  services  on  active  duty,  the  name 
and  address  of  Federal  property  on 
which  the  parent  is  employed  must  be 
obtained; 

(Iv)  If  the  parent  is  a  civilian  em¬ 
ployed  on  a  F^eral  vessel,  the  name  of 
vessel,  hull  number,  and  name  of  con¬ 
trolling  agency  must  be  obtained; 

(V)  The  signature  of  the  parent  sup¬ 
plying  the  information  and  the  date  of 
such  signature  must  be  obtained;  and 
(vl)  The  name  and  address  of  the  em¬ 
ployer  (xmless  parent  is  a  member  of  the 
uniformed  services  on  active  duty) . 

(3)  Only  in  unusual  circumstances 
may  partially  completed  survey  forms  or 
survey  forms  which  are  signed  by  a  per¬ 
son  other  than  parent  or  person  standing 
in  loco  parentis  be  accepted  on  member¬ 
ship  survey  forms.  In  such  instances  the 
survey  form  must  show  why  the  parent 
did  not  sign,  and  when,  how,  and  from 
wh(»n  the  residence  and  employment 
Information  was  obtained. 

(k)  “Prorated  entitlement”  means 
the  amount  of  financial  assistance  which 
an  i4>pllcant  will  receive  under  the  ad¬ 
justment  formula  prescribed  in  the  Act 
(including  any  other  pertinent  modlfi- 
eaUoDS  or  amendments),  if  the  appro¬ 
priations  for  a  fiscal  year  are  Inadequate 


to  pay  all  claims  under  sections  2, 3. 4,  or 
6  of  the  Act. 

(20  UA.C.  240(c)) 

(1)  “Revenues  derived  from  local 
sources”  Include  the  fxdlowing: 

(1)  Tax  funds  derived  from  real 
estate; 

(1)  Such  tax  funds  derived  from  real 
estate  include: 

(a)  Locally  received  funds  which  are 
derived  from  local  taxation  of  real  prop¬ 
erty; 

(b)  Tax  funds  which  are  received  on 
account  of  Wherry-Spence  housing  pro¬ 
jects  (12  n.S.C.  1702,  et  seq.)  located  on 
private  property:  and 

(c)  All  local  real  property  tax  funds 
which  are  received  from  either  the 
county  or  the  State,  serving  as  a  col¬ 
lecting  agency,  and  which  are  returned 
to  the  local  educational  agency  for  ex¬ 
penditure  by  that  agency; 

(ii)  Such  tax  funds  derived  from  real 
estate  do  not  Include: 

(a)  Any  painnents  \mder  this  Act  or 
the  Johnson-O’Malley  Act  (25  U.S.C. 
452); 

(b)  Tax  payments  which  are  received 
on  account  of  Wherry-Spence  housing 
projects  located  on  federally  owned 
property;  or 

(c)  Local  real  property  tax  funds 
which  are  received  by  the  State  and  dis¬ 
tributed  to  local  educational  agencies  on 
a  per-pupil  or  formula  basis;  or 

(2)  Taxes  or  receipts  which  are  re¬ 
ceived  from  the  coimty,  and  any  other 
local  tax  or  miscellaneous  receipts. 

(20  U.8.C.  238(d)  (2);  H.  Kept.  No.  22-87, 
81st  Cong.,  2d  8ess.,  (June  30,  1960) ,  12-16) 

(m)  “State  aid  with  respect  to  free 
public  education”  means  any  contribu¬ 
tion,  no  repayment  of  whi(di  is  expected, 
made  by  a  State  to  or  cm  behalf  of  a 
local  educational  agency  within  the  State 
for  the  support  of  free  public  elementary 
and  secondary  educatlmi.  Such  assist¬ 
ance  does  not  Include  payments  by  a 
State  to  or  on  behalf  of  a  local  educa¬ 
tional  agency  which  are  made  as  a  result 
of  a  “major  disaster”  as  such  term  is 
used  in  section  7  of  Pub.  L.  81-674. 

(20  us  e.  240(d)(1)) 

(n)  “Uniformed  services”  means  the 
Army,  Navy,  Air  Force,  Marine  Corps, 
Coast  Guard,  Environmental  Science 
Services  Administration,  and  Public 
Health  Service. 

(20  U.S.C.  238(a)  and  (b),  80  U.S.C.  1121,  82 
use.  1314) 

(o)  “Working  on  Federal  property” 
means  employed  on  Federal  property,  as 
defined  in  the  Act  and  the  regulations 
in  this  part.  Such  term  Includes  the 
following : 

(1)  A  person  who  is  employed 
(whether  a  regular  employee  or  self- 
employed)  either  part  time  or  full  time 
in  lumbering,  farming,  or  grazing  toler¬ 
ations  which  are  carried  out  entirely  or 
partly  on  Federal  property  if,  during 
such  period,  he  spends  a  greater  part  of 
his  working  time  on  the  Federal  prop¬ 
erty  than  on  the  non-Federal  property; 


(2)  A  person  who  lives  on  Indian  lands 
which  are  Federal  property,  as  defined 
in  the  Act  and  these  reg^ations,  and 
who  is  not  regularly  employed  on  non- 
Federal  pr(0perty;  and 

(3)  A  portion,  to  be  determined  by 
the  CcHnmlssloner.  of  the  persons  work¬ 
ing  on  commingled  Federal  and  non- 
Federal  properties  other  than  those 
covered  by  paragraph  (o)  (1)  of  this 
sectitm. 

(20  UA.C.  238(a)  and  (b),  244(1):  H.B.  No. 
708,  83d  Cong.,  1st  Sess.,  (July  8,  1953),  26, 
H.R.  1632,  80th  Cong.,  2d  Bess.,  (March  19, 
1968),  61) 

Cboss  Refebencx:  Certain  other  pertinent 
definitions  may  be  found  In  the  “General 
Provisions  for  ^Bce  of  Educatl(Hi  Programs” 

1 100.1  (46  CPR  100.1) 

Subpait  B — Applications 
§  115.10  Applications. 

Any  local  educational  agency  seeking 
financial  assistance  under  sections  2,  3, 
or  4  of  the  Act  shall,  as  a  condition  of 
entitlement,  file  with  the  Commissioner 
of  Education  an  apidlcation  for  financial 
assistance.  Such  application  shall  be 
transmitted  through  the  iqipropriate 
State  educational  agency,  on  Form 
RSF-1  (entitled  “Application  for  School 
Assistance  in  Federally  Affected  Areas 
(Title  I  of  Pub.  L.  874)  ”)  and  shall  show 
the  basis  for  entitlement  under  the  Act 
and  regxilatlons.  Copies  of  all  application 
forms  may  be  obtained  from  that  State 
educational  agency  which  serves  the  ap¬ 
plicant  local  educational  sigency. 

(20  UJ3.C.  240(B)  ) 

§  115.11  Final  dale  for  filing  applica¬ 
tions. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  final  date  for  filing  an 
application  for  financial  assistance  \mder 
sections  2, 3,  or  4  of  the  Act  shall  be  Jan¬ 
uary  31st  of  the  fiscal  year  for  which  such 
assistance  is  sought;  except  that,  when¬ 
ever  such  a  final  date  falls  on  a  Saturday, 
Sunday,  or  other  Federal  holiday,  the 
final  date  for  filing  an  amdication  shall 
be  the  next  succeeding  business  day.  Each 
application  must  be  received  by  the  Com- 
ml^oner  on  or  before  the  final  filing 
date,  after  transmittal  through  and  cer¬ 
tification  by  the  State  educational 
agency.  ITie  applicant  is  responsible  for 
obtaining  the  certification  of  the  State 
educational  agency  and  for  securing  a 
timely  transmittal  of  the  application  to 
the  Commissioner.  In  order  to  give  the 
State  educational  agency  time  in  which 
it  may  process  the  application,  the  appli¬ 
cant  should  file  its  application  with  the 
State  educational  agency  by  January  2 
of  the  fiscal  year  for  which  assistance  is 
sought. 

(b)  With  respect  to  an  applicant 
whose  eligibility  for  financial  assistance 
under  the  Act  is  established  during  the 
fiscal  year  by  initiation  or  reactivation 
of  an  activity  of  the  United  States,  or 
by  the  acquisition  of  Federal  property, 
the  filing  date  shall  be  extended  60  days 
beyond  the  date  of  such  initiation,  reac¬ 
tivation,  or  acquisition. 
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(c)  With  respect  to  an  applicant  whose 
eligibility  for  financial  assistance  is  es¬ 
tablished  pursuant  to  an  amendment  to 
the  Act  which  Is  enacted  during  the  fiscal 
year  for  which  assistance  is  sought,  the 
filing  date  shall  be  extended  60  days  be¬ 
yond  the  effective  date  of  such  amend¬ 
ment. 

(d)  With  respect  to  a  local  educational 
agency  which,  during  the  fisctd  year  for 
which  assistance  is  sought,  acquired 
administrative  control  and  direction  of 
free  public  education  in  all  or  any  por¬ 
tion  of  an  area  of  a  previously  existing 
local  educational  agency  (imder  the  cir¬ 
cumstances  described  in  S  115.20(b) ) ,  the 
filing  date  of  an  application  under  sec¬ 
tion  3  and  4  of  the  Act  shall  be  extended 
to  the  extent  necessary  to  allow  60  days 
beyond  the  effective  date  of  such  change 
in  district  organization. 

(e)  Where  an  application  is  filed  di¬ 
rectly  with  the  Commissioner  on  or  be¬ 
fore  Uie  applicable  filing  date  and  a  copy 
Is  filed  with  the  State  educational  agency 
on  or  before  the  applicable  filing  date, 
then  the  application  will,  for  good  cause 
shown,  be  considered  to  be  timely  filed 
If,  within  fifteen  days  after  the  appli¬ 
cable  filing  date,  the  applicant  obtains 
and  files  with  the  Commissioner  the  ap¬ 
proval,  verification,  and  certification  of 
the  application  by  the  State  educational 
agency. 

(f)  A  timely  filed  application  may  be 
amended  to  apply  for  additional  or  alter¬ 
native  financial  assistance  based  upon 

(1)  the  initiation  or  reactivation  of  a 
Federal  activity,  (2)  the  acquisition  of 
property  by  the  United  States  after  the 
application  was  initially  filed.  (3)  an 
amendment  to  the  Act  after  the  applica¬ 
tion  was  filed,  or  (4)  a  determ^tlon  of 
the  Commissioner  first  communicated  to 
the  applicant  that  property  Is  or  is  not 
“Federal  property”  under  section  403(1) 
of  the  Act.  Such  amendment  must  be 
filed  within  60  days  of  such  occurrence  or 
communication  and  no  later  than  on  or 
before  the  30th  day  of  September  follow¬ 
ing  the  fiscal  year  for  which  payment  Is 
requested. 

(g)  A  timely  filed  application  may  be 
amended  to  apply  for  additional  or  alter¬ 
native  financial  assistance  imder  sections 
3(c)(2),  3(d),  3(e),  or  section  4(d)  of 
the  Act  If  such  an  sunendment  is  (1)  filed 
no  later  than  September  30  of  the  fiscal 
year  following  that  for  which  aslstance 
is  sought  and  (2)  accompanied  by  a  de¬ 
tailed  narrative  giving  the  basis  of  the 
claim  and  a  Justification  of  the  requested 
entitlement. 

(20  UA.C.  240(e)  ) 

S  115.12  Applications  under  sections  2, 
3,  and  4  received  after  deadline  not 
considered  for  payment. 

Applications  under  sections  2,  3,  and  4 
of  the  Act  which  are  received  by  the 
Commissioner  after  the  applicable  filing 
date  prescribed  by  S  115.11  will  not  be 
approved. 

(20  UB.C.  240(a) ) 

§  115.13  Notification  to  applicants. 

Each  applicant  will  be  notified  of  the 
results  of  the  review  of  its  application 


under  one  or  more  of  the  sections  or  sub¬ 
sections  of  the  Act,  and  the  estimated 
amount  of  the  payment.  If  any,  to  be 
made. 

(20  U.S.0. 240) 

§  115.14  Assurances  and  parental  par¬ 
ticipation  with  respect  to  Indian  chil¬ 
dren  for  applications  under  section  3. 

(a)  Each  application  for  payment  un¬ 
der  section  3(a)  or  section  3(b)  of  the 
Act  which  is  based  upon  children  who 
reside  on  or  reside  with  a  parent  em¬ 
ployed  on  Indian  lands  (as  included 
within  the  definition  of  Federal  property 
under  section  403(1)  (A)  of  the  Act)  shall 
set  forth  adequate  assurance  that  Indian 
children  will  participate  on  an  equitable 
basis  In  the  school  program  of  the  ap¬ 
plicant  l(x»l  educational  agency. 

(Pub.  L.  92-318,  section  411(a);  (20  U.S.C. 
240(a) (2) ) ) 

(b)  Each  application  based  upon  chil¬ 
dren  as  described  in  paragraph  (a)  of 
this  section  shall : 

(1)  Set  forth  such  policies  and  pro¬ 
cedures  as  will  ensure  that  programs  and 
projects  assisted  under  the  application 
have  been  planned  and  developed,  and 
will  be  operated  in  consultation  with,  and 
with  the  involvement  of  parents  of,  the 
children  to  be  served  by  such  programs 
and  projects.  Applicants  must  submit  a 
brief  statement  describing  such  policies 
and  procedures  with  each  application; 

(2)  Be  submitted  with  assurance  that 
such  parents  have  had  an  opportunity  to 
present  their  views  with  respect  to  the 
application;  and 

(3)  Set  forth  policies  and  procedures 
for  adequate  dissemination  of  program 
plans  and  evaluations  to  such  parents 
and  the  public.  Applicants  must  submit 
a  brief  statement  describing  such  poli¬ 
cies  and  procedures  with  each  applica¬ 
tion. 

(c)  It  shall  be  the  responsibility  of  the 
applicant  local  educational  agency  to 
provide  to  the  parents  of  such  children: 

(1)  Opportunity  to  make  recommenda¬ 
tions  to  the  local  educational  agency  con¬ 
cerning  the  needs  of  the  Indian  chil¬ 
dren; 

(2)  Opportunity  to  consult  with  the 
local  educational  agency  concerning  the 
ways  in  which  such  parents  can  assist 
their  children  In  realizing  the  benefits  to 
be  derived  from  the  educational  program 
of  the  local  educational  agency;  and 

(3)  Opportunity  to  present  their  views 
to  the  approiMiate  school  personnel 
concerning  the  educational  program  and 
parental  participation. 

(20  UB.C.  1231d;  Pub.  L.  92-318,  section 
411(a)) 

§  115.16  Civfl  rights. 

(a)  Federal  financial  assistance  is 
subject  to  the  regulations  In  Part  80  of 
this  title.  Issued  by  the  Secretary  of 
Health,  Education,  and  Welfare  and  ap¬ 
proved  by  the  President  to  effectuate  the 
provisions  of  Title  VI  of  the  dvU  Rights 
Act  of  1964.  (Pub.  L.  88-352) 

(42  UB.C.  2000d) 


(b)  Federal  financial  assistance  is  also 
subject  to  the  provisions  of  Title  IX  of 
the  Education  Amendments  of  1972  (pro¬ 
hibition  of  sex  discrimination),  and  any 
regulations  Issued  thereunder. 

(Pub.  L.  92-318,  TlUe  IX) 

Subpart  C — Payment 

§  115.20  Changes  in  boondarien,  classi- 
ficarion,  and  governing  authority  of 
applicants. 

(a)  If  the  applicant  Is  a  party  to  any 
merger,  consolidation,  annexation,  de- 
consolidation,  or  other  similar  action 
which  may  affect  Its  boundaries.  Identity, 
governing  authority,  classification,  or 
control,  it  shall  notify  the  Commissioner 
as  soon  as  practicable  of  the  effective 
date  of  that  action,  the  extent  and  char¬ 
acter  thereof,  and  the  legal  authority 
under  which  the  action  was  or  is  to  be 
effected.  Such  notification  must  include 
the  following  Information; 

(1)  The  effective  date  of  change  in 
boundaries  or  organization,  for  all  pur¬ 
poses,  including  administrative  and 
fiscal; 

(2)  Identification  by  name,  district, 
number,  and  address  of  all  former 
agencies  Involved  and  of  the  application 
number  for  each  applicant  Involved  In 
the  change; 

(3)  A  statement  describing  the  spe¬ 
cific  t3n}e  of  change,  with  a  citation  of 
the  section  or  sections  of  the  State  law 
under  which  the  change  was 
accomplished; 

(4)  The  legal  name  of  the  resulting 
successor  agency  (even  If  the  name  and 
legal  classificaticm  of  the  applicant 
agency  are  retained  after  a  change) ; 

(5)  A  statement  as  to  whether  assets 
and  liabilities  of  the  former  agency  or 
agencies  have  been  transferred  to  the 
successor  agency,  or  whether  a  settle¬ 
ment  agreement  has  been  made  and,  if 
so,  the  effective  date  of  such  action; 

(6)  A  statement  as  to  whether  a  new 
board  of  education  has  or  will  assume 
control  and  management  of  the  successor 
agency  and,  if  so,  the  effective  date 
thereof;  and 

(7)  The  name  and  address  of  the  au¬ 
thorized  representative  for  purposes  of 
the  Act,  who  shall  be  duly  designated  by 
the  governing  body  of  the  successor 
agency.  Evidence  of  such  official  designa¬ 
tion  must  be  submitted  in  the  form  of  a 
copy  of  the  resolution  duly  recorded  in 
the  minutes  of  the  proceedings  of  the 
governing  body. 

(b)  A  local  educational  agency  shall 
not  be  entitled  to  any  payment  on  the 
basis  of  an  application  under  section  3 
or  4  of  the  Act  (except  as  provided  in 
paragraph  (c)  of  this  section)  if  (1)  the 
change  In  the  organization  of  such  local 
educational  agency  is  effective  within  the 
fiscal  year  covered  by  the  application  and 
occurs  prior  to  the  close  of  the  regular 
school  term  of  such  year  and  (2)  such 
local  educational  agency  thereby  ceases 
to  be  a  legally  constituted  local  educa¬ 
tional  agency.  However,  except  as  pro¬ 
vided  In  1 115.21(c),  a  local  educational 
agency  which  assumes  administrative 
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control  and  direction  of  free  public  edu¬ 
cation  In  all  or  a  portion  of  the  area  of 
such  previously  existing  applicant,  may 
(if  it  is  not  already  an  applicant  under 
the  section  involved  or  if  it  files  an  appli¬ 
cation  in  accordance  with  §  115.11(d)) 
have  its  entitlement  xmder  section 
3(c)(2)  or  4(a)(1)  of  the  Act  for  the 
entire  fiscal  year  determined  on  either  of 
the  following  bases,  which  ever  is  more 
favorable  to  it: 

(1)  On  the  basis  of  the  entire  area 
under  its  Jurisdiction  on  the  last  day  of 
such  year;  or 

(2)  On  the  basis  only  of  the  area  ac¬ 
quired  by  the  local  educational  agency 
from  the  previously  existing  local  educa¬ 
tional  agency,  except  that  the  latter  basis 
may  only  be  used  (i)  for  an  application 
under  section  3  of  the  Act  for  which  a 
favorable  finding  has  been  made  (or 
would  have  been  made  in  due  course  but 
for  the  change  in  district  organization) 
on  the  basis  of  the  estimates  required 
under  section  3(c)(2)  of  the  Act  with 
respect  to  the  previously  existing  agency, 
and  (11)  for  an  application  under  sec¬ 
tion  4  of  the  Act  for  which 'such  a  favor¬ 
able  finding  has  been  made  (or  would 
have  been  made  in  due  course  but  for 
the  change  in  district  organization) 
under  section  4(a)  (1). 

(c)  Any  payment  made  to  a  local  edu¬ 
cational  agency  prior  to  the  date  on 
which  the  first  sentence  of  paragraph 
(b)  of  this  section  became  applicable  to 
It  must  be  repaid  to  the  United  States 
except  to  the  extent  that  (1)  it  is  ac¬ 
counted  for  by  the  adjustments  made  in 
the  entitlements  of  any  successor  appli¬ 
cant  local  educational  agency  pursuant 
to  either  paragraph  (b)  of  this  secticm 
or  paragraph  (c)  of  §  115J21  and  (2)  any 
balance  remaining  thereafter  is  found  by 
the  Commissioner  not  to  be  in  excess  of 
the  amount  to  which  the  preexisting  local 
educational  agency  would  have  become 
entitled  on  the  basis  of  the  number  of 
federally  connected  children  who  were 
(1)  not  covered  by  any  other  application 
and  (11)  to  whom  free  public  education 
was  provided  by  the  previously  existing 
local  educational  agency  or  by  any  suc¬ 
cessor  non-applicant  local  educational 
agency. 

(20  n£.C.  237(C),  244(6)  (A) ) 

{  115.21  Payment  nnder  section  3  when 
percentage  eligibility  requirement  is 
not  met, 

(a)  Pursuant  to  the  exception  provi¬ 
sion  of  section  3(c)  (2)  (B)  of  the  Act,  an 
applicant  will  not  be  required  to  meet  the 
3  percent  eligibility  requirement  of  that 
section  If  in  either  of  the  two  years  pre¬ 
ceding  the  year  of  application  the  appli¬ 
cant  met  such  percentage  requirement 
and  was  entitled  to  a  payment  xmder 
section  3  of  the  Act.  However,  in  the 
second  year  following  the  year  in  which 
the  applicant  last  met  the  percentage 
requirement  and  was  entitled  to  a  pay¬ 
ment,  the  pasmient  under  section  3  of  the 
Act  shall  be  reduced  by  50  percent, 

(20  UA.C.  238(c)  (2)  (B) ) 

(b>  If  an  applicant  local  educational 
agency  was  not  In  existence  in  either  one 


or  both  of  the  two  fiscal  years  preceding 
that  for  which  application  is  made,  that 
agency  may  nevertheless  receive  the 
benefit  of  the  provisions  of  paragnq;di 
(a)  of  this  section  if  that  agency  is  (1) 
composed  only  of  territory  which  was 
formerly  Included  in  a  predecessor 
agency  which  met  (or  predecessor  agen¬ 
cies  all  of  which  met)  the  percentage 
eligibility  requirement  contained  in  sec¬ 
tion  3(c)  (2)  (B)  of  the  Act  and  (11)  such 
predecessor  agency  or  agencies  received 
a  net  payment  under  section  3  of  the 
Act  for  the  fiscal  year  two  years  prior 
to  that  for  which  application  is  made. 

(20  UJS.C.  238) 

(c)  If  any  local  educational  agency 
which  had  timely  filed  an  application 
under  section  3  of  the  Act  and  was  en¬ 
titled  to  payment  by  virtue  of  paragraph 
(a)  or  (b)  of  this  section  ceases  to  be 
a  legally  constituted  local  educational 
agency  as  a  result  of  a  district  reorga¬ 
nization  which  is  effective  prior  to  the 
close  of  the  regular  school  term  within 
the  fiscal  year  covered  by  the  applica¬ 
tion  (thereby  becoming  subject  to  the 
provisions  of  1115.20(b)),  a  successor 
local  educational  agency  which:  (1)  Files 
an  application  in  accordance  with 
§  115.11(d)  (unless  already  an  applicant 
xmder  section  3)  and  (2)  assumes  ad¬ 
ministrative  control  and  direction  of  free 
public  education  in  all  or  a  portion  of 
the  area  of  such  previously  existing  ap¬ 
plicant  prior  to  the  close  of  the  regular 
school  term  of  such  previously  existing 
applicant,  shall  be  entitled  to  have  Its 
application  processed  on  the  basis  of 
the:  (i)  area  acqxiired  from  the  previ¬ 
ously  existing  local  educational  agency, 
and  (ii)  rights  of  that  agency,  without 
regard  to  the  3  percent  requirement, 
subject  to  appropriate  adjustment  cn 
accoimt  of  payments  made  to  such  previ¬ 
ously  existing  local  educational  agency. 
(20  U.S.C.  238,  244(6)  (A) ) 

(d)  A  reduction  in  the  number  of  chil¬ 
dren  resulting  from  a  decrease  in,  or 
cessation  of.  Federal  activities  or  a  fail¬ 
ure  of  such  activities  to  occur,  to  whom 
sections  3(a)  or  3(b)  of  the  Act  applies 
and  for  whom  a  local  educational  agency 
made  preparations  to  provide  free  public 
educatimi  dtuing  a  fi^al  year,  shall  be 
deemed  to  be  substantial  when  such  re¬ 
duction  in  number  equals  that  of  the 
quaLfylng  percentage  as  provided  for  In 
section  3(c)(2)(B)  of  the  Act  and  at 
least  ten  in  ADA. 

(20  U.S.C.  238(e)) 

§  11.5.22  Election  under  section  4(c). 

Pursuant  to  section  4(c)  (rf  the  Act,  a 
local  educational  agency  may  elect  to 
count  for  eligibility  and  pasrment  under 
section  4(a)  of  the  Act  the  entire  increase 
in  the  niunber  of  children  who  are  (a) 
In  average  daily  attendance  at  its 
schools  during  the  fiscal  year  and  (b) 
otherwise  tiigible  to  be  covmted  xmder 
section  3  of  the  Act.  Sxich  an  election 
may  be  made  orJy  if  an  application  xmder 
section  4  is  timely  filed  on  Form  RSF-1 
in  accordance  with  5 115.11.  Such  an 
election  is  not  subject  to  change  after. 


and  shall  beexane  final  xipon,  the  date 
final  pexyment  fmr  the  fiscal  year 
Involved. 

(20  UJAC.  239(e)) 

S  115.23  Payments  under  seetkm  4(a). 

(a)  Payment  under  section  4(a)  is 
Intended  to  compensate  a  local  educa- 
tlxxial  agency  tor  sudden  and  substantial 
Increases  In  pupils  whose  attendance  in 
school  during  the  current  school  year  is 
a  direct  result  of  Federal  activities.  Sxich 
pasrment  may  be  made  (mly  when  the 
Commissioner  determines  that  (1)  al¬ 
though  the  applicant  has  made  a  reason¬ 
able  tax  effort,  the  edxication  of  such  in¬ 
creased  niunber  of  (diildren  places  a  sub¬ 
stantial  and  continuing  financial  burden 
on  the  applicant  and  (2)  the  applicant 
cannot  secure  frwn  other  soxuces  fxmds 
which  are  adequate  to  provide  for  these 
children  a  level  of  education  equivalent 
to  that  maintained  in  generally  compar¬ 
able  school  districts  in  the  same  State. 

(20  UB.C.  239 (a)) 

(b)  In  the  first  fiscal  year  following 
pa3mxent  xmder  section  4(a),  a  payment 
not  to  exceed  50  pocent  of  the  entitle¬ 
ment  In  such  preceding  year  xmder  sec- 
tixm  4(a)  will  be  made,  subject  to  the 
availability  of  fxmds.  Such  pajrment  may 
not  Include  any  entitlement  diue  to  those 
Increases  in  section  3(a)  or  3(b)  of  such 
preceding  year  for  which  payment  was 
made. 

(20  UJ3.C.  239(a)) 

(c)  No  payments  will  be  made  pursu¬ 
ant  to  section  4(a)  (rf  the  Act  xmless  (1) 
the  increase  in  ADA  of  federally  con¬ 
nected  pupils  in  the  exurent  year  over  the 
ADA  of  such  children  In  ^e  preceding 
year  is  at  least  eqxial  to  5  percent  of  non- 
Federal  ADA  in  the  preceding  year,  and 
(2)  the  Increase  in  the  current  total  ADA 
over  the  preceding  year's  total  ADA  is 
at  least  5  percent  of  the  preceding  year’s 
total  ADA. 

(20  UB.C.  239(a)(1)) 

(d)  No  payments  will  be  made  pursu¬ 
ant  to  section  4(a)  of  the  Act  unless  the 
parents  of  the  pupils  entering  the  schools 
of  the  local  educational  agency  for  the 
first  time  dxuing  the  current  school  year 
enter  the  area  of  that  agency  to  accept 
employment  because  of  Feder^  activities 
on  or  after  February  1  of  the  preceding 
year.  An  Increase  in  activities  of  the 
United  States  for  the  purpose  of  section 
4(a)  of  the  Act  may  be  found  to  have 
occurred  in  circumstances  which  include 
the  following : 

(1)  Activities  resulting  from  Federal 
contracts  in  the  current  fiscal  year  when 
the  nximber  of  employees  engaged  in  such 
Federal  activity  increased  over  the  pre¬ 
ceding  fiscal  year;  and 

(2)  Actixdties  where  production  resxilt- 
Ing  from  Federal  contracts  changed  so  as 
to  require  employees  with  new  skills  for 
such  production,  and  therefore  new  In- 
mlgrant  employees  resulted. 

(e)  Activities  of  those  persons  who 
were  not  employed  by  the  United  States 
or  by  a  contractor  of  the  United  States 
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shall  not  be  considered  to  be  a  direct  re¬ 
sult  of  activities  of  the  United  States  for 
the  purposes  of  section  4(a) . 

(20  U^.a  280(a)(1):  83-703,  House  Report 
No.  708,  JtOy  8. 1968, 12) 

§  115.24  Reduction  ol  financial  assist¬ 
ance  under  sections  2,  3,  and  4  due  to 

insufficient  apprt^riations. 

As  prescribed  by  section  5(c)  of  the 
Act,  if  the  fimds  t^propriated  for  a  fiscal 
year  are  not  sufficient  to  pay  in  full  the 
total  amoimts  which  all  applicants  whose 
applications  have  been  considered  for 
pasonent  pursuant  to  this  part  are  en¬ 
titled  to  receive  tmder  sections  2,  3,  and 
4  of  the  Act  or  any  subsection  thereof 
for  such  fiscal  year,  the  Commissioner 
will  reduce  the  amoimts  which  he  certi¬ 
fies  under  section  5(b)  of  the  Act  for 
such  fiscal  year  for  paymrait  to  each  such 
applicant  by  the  percentage  by  which 
the  funds  so  appropriated  are  less  than 
the  total  necessary  to  pay  such  appli¬ 
cants  the  fun  amount  which  they  are 
entitled  to  receive  under  the  Act  sub¬ 
ject  to  any  provisions  contained  in 
pertinent  appropriation  acts. 

(20  UH.O.  240(b).  (e)) 

§  115.25  Adjustment  in  entitlement  for 

reductions  in  State  aid. 

(a)  llie  amovmt  which  each  local  edu¬ 
cational  agency  in  a  State  is  otherwise 
entitled  to  receive  under  section  2.  3,  or 
4  of  the  Act  for  any  fiscal  year  shaU 
be  reduced  in  the  same  proportion  (if 
any)  that  the  State  has  reduced  for  that 
year  Its  aggregate  expenditures  (from 
non-Federal  sotirces)  per  pupil  for  cur¬ 
rent  expenditure  purposes  for  free  public 
education  below  the  level  of  such  expen¬ 
ditures  In  the  second  preceding  fiscal 
year.  The  Commissioner  may  waive  or 
reduce  this  reductl(»i  whenever  in  his 
judgment  exceptional  circumstances  ex¬ 
ist  which  would  make  its  application  in¬ 
equitable  and  would  defeat  the  piuposes 
of  the  Act.  In  order  to  determine  wheth¬ 
er  such  adjustment  is  {q>pr(H>rlate,  it 
will  be  necessary  for  each  State  to  re¬ 
port  data  each  year  which  will  enable 
the  Commissioner  to  compare  the  per 
pupil  expenditures  in  the  current  and  in 
the  second  preceding  fiscal  year.  Each 
State  shall  report,  in  writing,  in  accord¬ 
ance  with  the  requirements  of  this 
section: 

(1)  General.  Data  must  be  prepared 
and  reported  on  the  same  basis  for  each 
of  the  two  years  being  compared.  The 
basis  on  which  the  computatioxis  were 
made  and  such  other  explanations  as  ap¬ 
pear  pertinent  shall  be  included.  Finan¬ 
cial  data  Shan  be  reported  on  a  cash 
basis.  PupU  data  shall  be  reported  on 
an  average  daily  attendance  t^is; 

(2)  Per  pupU  costs.  The  per  pupil  cost 
for  each  of  the  two  years  must  be  in¬ 
cluded,  as  wen  as  the  total  State  aid 
expenditure  and  that  the  total  number 
of  pupils  used  as  a  basis  for  computing 
the  per  pupU  cost; 

(3)  State  aid.  Only  State  aid  paid  to 
local  districts  with  respect  to  free  public 
elementary  and  secondary  education 
during  the  period  July  1  through  June 


30  may  be  Included  in  the  data  submit¬ 
ted,  regardless  of  the  fiscal  year  which 
may  be  utilized  by  the  applicant  for  other 
purposes: 

(1)  Such  data  shall  be  pr^ared  in 
accordance  with  the  following: 

(a)  Whenever  practicable,  such  data 
should  include  only  State  funds  paid  for 
cvurent  operating  expenses; 

(b)  The  total  amount  of  State  aid 
payments  shall  be  Included  if  such  funds 
were  paid  for  capital  outlay  and  other 
purposes  but  were  not  specifically  ear¬ 
marked  for  such  pmposes; 

(c)  Local  fluids  raised  by  a  local  edu¬ 
cational  agaicy  or  a  county  and  all  Fed¬ 
eral  funds  received  by  the  State  regard¬ 
less  of  the  purpose  for  which  received 
shall  also  be  included; 

(d)  Shared-revenue  payments  made 
to  the  States  and  redistributed  to  local 
educational  agencies  are  considered  to  be 
Federal  funds; 

(11)  Such  data  shall  exclude  the  fol¬ 
lowing: 

(a)  The  amoimt  of  State  aid  earned 
by  an  ai^licant  local  educational  agency 
in  one  year  to  be  paid  the  ftdlowing 
year;  and 

(b)  State  aid  payments  earmarked  for 
capital  outlay  purposes. 

(4)  PupU  data.  The  State  may  adopt 
whatever  measures  are  t^proprlate  to 
convert  pupil  data  to  average  daily  at¬ 
tendance  providing  that  the  conversion 
is  made  on  the  same  basis  for  each  year 
being  compared. 

(20  U.8.C.  240(d)(1)) 

(b)  Any  changes  in  State  law,  poli¬ 
cies,  or  procedures  which  may  affect  the 
operation  of  section  5(d)  (2)  of  the  Act 
must  be  reported  to  the  Commissioner  in 
accordance  with  paragraph  (c)  of  this 
section. 

(20  U.S.C.  240) 

(c)  The  data  and  information  which 
is  required  to  be  reported  in  accordance 
with  S  115.25  (a)  and  (b)  shall  be  sent 
to  the  Commissioner  in  two  reports:  An 
initial  report  and  a  final  report  for  each 
year.  The  Inltisd  report  shall  be  submit¬ 
ted  by  February  1  of  each  year.  Data  in 
the  initial  report  for  the  second  preced¬ 
ing  year  and  data  in  the  final  report 
should  be  final  data  based  on  actual 
amoimts  expended  and  pupils  in  attend¬ 
ance.  However,  data  for  the  current 
school  year  may  consist  of  estimates.  The 
final  report  shall  be  submitted  by  Sep¬ 
tember  30  of  each  year.  If  adjustments 
in  current  year  data  may  be  required 
after  this  date,  the  State  must  so  indi¬ 
cate  in  transmitting  the  final  report. 

(20  TJJ3.C.  240) 

§  115.26  Failure  or  refusal  of  a  local 
educational  agency  to  educate  chil¬ 
dren  living  on  Federal  property. 

If,  for  any  fiscal  year  for  which  section 
6(f)  of  the  Act  is  effective,  no  tax  reve¬ 
nues  of  a  State  or  of  a  political  subdi¬ 
vision  of  a  State  may  be  expended  for 
the  free  public  education  of  children  who 
reside  on  Federal  property  within  the 
State,  or  if  no  tax  revenues  of  a  State 


are  allocated  for  the  free  public  educa¬ 
tion  of  such  children,  then  that  property 
shall  not  be  considered  to  be  Federal 
property  for  the  purpose  of  computing 
entitlements  under  sections  3  and  4  of  the 
Act  of  local  educational  agencies  within 
that  State  with  respect  to  children  living 
off  that  property  with  parents  who  are 
employed  thereon.  Furthermore,  deduc¬ 
tions  shall  be  made  from  the  entitle¬ 
ments  of  certain  local  educational  agen¬ 
cies  in  the  circumstances  and  manner 
described  in  the  second  sentence  of  sec¬ 
tion  6(f)  of  the  Act. 

(20  U.S.C.  241(f)) 

Subpart  D — (aenerally  Comparable  Local 
Educational  Agencies;  Local  Contribution 
Rate 

§  115.30  Determination  of  generally 
comparable  local  educational 
agencies. 

(a)  In  the  case  of  a  local  educational 
agency  in  a  State  (other  than  Puerto 
Rico,  Guam,  American  Samoa,  the  Vir¬ 
gin  Islands,  or  any  State  in  which  a  sub¬ 
stantial  portion  of  the  land  is  an  unorga¬ 
nized  territory  for  which  a  State  agency 
is  the  local  educational  agency  or  any 
State  in  which  there  is  only  one  local 
educational  agency)  the  (Commissioner 
will,  after  consultation  with  the  State 
educational  agency  and  the  applicant, 
determine  those  local  educational  agen¬ 
cies  which,  in  his  judgment,  are  generally 
comparable  to  the  applicant.  For  this 
purpose,  the  Commissioner  will,  based 
upon  the  recommendation  of  the  State 
educational  agency,  classify  all  local 
educational  agencies  in  such  State  into 
groups  of  agencies  generally  comparable 
to  one  another.  In  recommending  to  the 
Commissioner  the  classification  of  all  lo¬ 
cal  educational  agencies  in  the  State  into 
generally  comparable  groups,  the  State 
educational  agency  shall  initially  estab¬ 
lish  proposed  groups  based  upon  legal 
classifications  or  justify  the  use  of  an¬ 
other  factor  as  the  principal  factor.  Un¬ 
less  the  State  educational  agency  can 
establish  to  the  satisfaction  of  the  Com¬ 
missioner  that  the  consideration  of  addi¬ 
tional  factors  will  not  result  in  greater 
comparability,  division  into  further 
groups  will  be  required.  For  the  purposes 
of  such  further  division,  consideration 
shall  be  given  to  grade  level,  size  as  meas¬ 
ured  by  total  ADA,  geographical  size, 
density  of  population,  industralization. 
current  revenues,  aggregate  value  of 
property,  percent  of  pupUs  transported, 
and  any  other  relevant  factors.  In  mak¬ 
ing  its  recommendations  in  that  regard  to 
the  Commissioner,  the  State  educational 
agency  will  furnish  such  information 
as  he  may  require,  including  information 
justifying  the  factors  used  and  financial 
and  attendance  data  necessary  for  the 
computation  of  per  pupil  expenditure 
and  local  contribution  rate.  On  the  basis 
of  the  recommendation  by  the  State  edu¬ 
cational  agency,  the  date  furnished  and 
other  Information  which  the  Commis¬ 
sioner  may  obtain,  and  applying  the 
above  criteria,  he  will  determine  whether 
all  local  educational  agencies  in  the  State 
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shall  be  classified  into  g^erally  compar¬ 
able  groups  and,  if  so,  will  determine 
such  groups,  pupil,  financial,  and 
other  data  specified  above  for  the  estab¬ 
lishment  of  group  rates  for  a  fiscal  year 
axe  to  be  submitted  to  the  Commissioner 
by  the  State  educational  agency  by  Sep¬ 
tember  1  of  the  fiscal  year  feu*  which  such 
rates  will  be  applicable.  These  dates  must 
Include  the  following; 

(1)  Number  of  local  educational  agen¬ 
cies  In  the  State  and  in  each  proposed 
group; 

(2)  Total  ADA  for  (1)  all  local  educa¬ 
tional  agencies  in  the  State  and  (11)  all 
local  educational  agencies  In  each  pro¬ 
posed  group; 

(3)  Total  revenue  receipts  from  local 
sources  for  current  expenditures  for  (1) 
all  local  educational  agencies  in  the  State 
and  (11)  all  local  educational  ag«[icles  in 
each  prcqsosed  group; 

(4)  Total  revenue  receipts  from  all 
sources  (excluding  monies  received 
under  Titles  I,  n,  and  in  of  the  Elemen¬ 
tary  and  Secondary  Education  Act  of 
1965)  for  current  expense  purposes  feu: 

(1)  all  local  educational  agencies  in  the 
State  and  (ii)  all  local  educational  agen¬ 
cies  in  each  proposed  group; 

(5)  Total  current  expenditures  (ex¬ 
cluding  expenditures  from  funds  granted 
under  Titles  I,  n,  uxi  m  of  the  Elemen- 
Wy  and  Becmidary  Educatiem  Act  of 
1965)  for  (1)  all  local  educational  agm- 
cles  in  the  State  and  (11)  all  local  educa- 
tkmal  agencies  in  each  proposed  group; 

(6)  Total  current  expei^tures  from 
local  source  revalues  for  (1)  aU  educa¬ 
tional  agencies  in  the  State  and  (11)  all 
kx»l  educational  agencies  in  each  pro¬ 
posed  group; 

(7)  Average  local  contribution  rate  for 
the  State  and  for  each  proposed  group 
(paragraph  (a)  (6)  of  this  se^lon  divided 
by  paragraph  (a)(2)  of  this  section); 

(8)  Average  current  expenditure  per 
pupil  fm:  the  State  and  for  each  pro- 
po^  group  (paragraph  (a)(5)  of  this 
section  divided  by  paragraph  (a)(2)  of 
this  section) ; 

(9)  Total  number,  the  actual  ADA,  and 
the  total  allowable  current  expenditures 
for  the  second  preceding  fiscal  year  of 
children  enrolled  in  grades  13  and  14  of 
all  local  educational  agencies  of  States 
which  offer  these  grades  as  free  public 
education;  and 

(10)  Estimated  current  fiscal  year  per 
pupil  cost  for  the  State  (in  those  States 
In  which  an  applicant  requests  an  en¬ 
titlement  \mder  section  3(c)(4)  or  4  of 
the  Act) .  The  actual  per  pupil  costs  shall 
be  submitted  by  the  applicant  to  the 
Commissioner  at  such  time  as  they  be¬ 
come  available  for  each  group. 


number)  In  the  State  which  it  deems 
generally  comparable  to  the  local  educa¬ 
tional  agency  of  the  applicant  (together 
with  all  other  pertinent  data  requested 
in  the  an^atlon  by  the  Cmnmlssloner) ; 

(2)  The  ejection  by  the  applicant  of 
such  local  educational  agencies  shall  be 
based  VEpon  the  criteria  set  forth  in  para¬ 
graphs  (a)  (1)  through  (a)  (10)  this 
section  and  shall  be  submitted  through 
the  State  educational  agency  for  review 
and  cwnment.  The  Commissioner’s  deter¬ 
mination  will  be  based  upon  such  crltoda 
and  any  other  relevant  factors.  ITie  fi¬ 
nancial,  attendance,  and  other  data  of 
the  selected  local  educational  agencies 
must  be  sufficient  to  Justify  the  selection 
of  such  local  educational  agencies  as  gen¬ 
erally  comparable  and  to  determine  the 
per  pupil  expenditures  and  the  local  con¬ 
tribution  rates  in  such  agoicles.  On  the 
bctfls  of  the  data  furnished  by  the  appli¬ 
cant,  or  Information  otherwise  obtained, 
and  applying  the  above  criteria,  the 
Commissioner  will  select  those  local  edu¬ 
cational  agencies  which  he  determines  to 
be  generally  comparable  to  the  applicant. 
Such  data  must  be  submitted  to  the  Com¬ 
missioner  by  the  State  educati(mal 
agency  for  each  local  educational  agency 
deemed  to  be  generally  cmnparable  by 
September  1  of  the  fiscal  year  for  which 
application  is  made.  Data  must  Include 
the  following: 

(1)  Cmnpcurable  local  educational 
agency  data  for  the  second  preceding 
fiscal  year  compiled  by  the  State  educa¬ 
tional  agency  for  use  by  applicants  In 
completing  the  comparable  district  table 
In  the  mDpllcation  for  the  year  of  applica¬ 
tion; 

(li)  ADA  and  the  current  expendi¬ 
tures  for  the  second  preceding  fiscal  year 
of  children  under  twenty-one  years  of 
age  who  are  enrolled  In  grades  13  and  14 
for  all  local  educational  agencies  In 
States  that  offer  these  grades  as  free 
public  education;  and 

(111)  The  estimated  percent  of  change 
In  per  pupil  cost  for  all  local  educational 
agencies  in  the  State,  In  the  aggregate, 
for  the  current  fiscal  year  from  the  sec¬ 
ond  preceding  fiscal  year,  for  each  State 
wherein  an  applicant  requests  an  entitle¬ 
ment  under  section  3(c)  (4)  or  section  4. 
Since  cmnparable  district  data  are  sub¬ 
mitted  for  the  second  year  preceding,  the 
estimated  percent  of  increase  factor  for 
adjusting  the  per  pus^  cost  to  the  cur¬ 
rent  year  will  suffice  for  all  purposes  prior 
to  the  final  payment.  However,  the  State 
shall  submit  actual  data  to  the  Com¬ 
missioner  for  the  purpose  of  computing 
final  payments  (except  those  final  pay¬ 
ments  made  pursuant  to  sectlwi  238(c) 
(4)  and  239  of  the  Act) . 


S  115.31  Computation  ot  local  eoutrilra- 

tion  rate. 

The  local  contribution  rate  for  an  ap¬ 
plicant  for  any  fiscal  year,  except  as 
otherwise  specified  In  set^on  S(d)  of  the 
Act,  will  be  computed  by  the  Commis¬ 
sioner  in  the  following  manner;  He  shall 
divide  (a)  the  aggregate  current  ex¬ 
penditures,  during  the  secemd  fiscal  year 
preceding  the  fiscal  year  for  which  he  is 
making  a  computation,  which  t^  local 
educational  agencies  determined  piu^u- 
ant  to  S  115.30  to  be  generally  compara¬ 
ble  to  that  of  the  applicant,  made  from 
revenues  derived  from  local  sources  by 
(b)  the  aggregate  number  of  children  In 
average  daily  attendance  to  whom  such 
agencies  provided  free  public  education 
during  such  second  preckllng  fiscal  year. 
The  local  contribution  rate  be  tui 
amount  equal  to  the  quotient  so  ob¬ 
tained. 

(ao  UJ3.C.  a38(d)  ) 

S  115.32  Increase  in  or  special  local  con¬ 
tribution  ratei. 

Notwithstanding  the  provision  In 
S  115.31,  if  the  current  expendltm^  In 
the  local  educational  agencies  which  the 
Commissioner  determined  to  be  gen¬ 
erally  comparable  to  that  of  the  appli¬ 
cant,  in  his  judgment,  are  not  reasonably 
comparable  because  of  unusual  geo¬ 
graphical  factors  which  affect  the  cur¬ 
rent  expenditures  necessary  to  maintain 
a  level  of  education  equivalent  to  that 
maintained  In  such  other  local  educa¬ 
tional  agencies,  then  the  Commissioner 
will  Increase  the  local  contribution  rate 
for  such  an  applicant  by  the  amount  he 
determines  will  compensate  Uie  ai^licant 
for  the  increase  in  current  expenditures 
necessitated  by  such  unusual  geographi¬ 
cal  factors. 

(30  U.S.C.  338(0)) 

Subpart  E — Records  and  Reports  Required 
by  the  Commissioner 

§  115.40  Records  and  reports  rcquiretl 
of  applicants. 

(a)  Each  applicant  shall  maintain 
adeqtiate  written  records  to  substantiate 
the  Federal  connection  of  pupils  forming 
the  basis  for  claim  for  financial  assist¬ 
ance  imder  sections  3  or  4  of  the  Act 
and  shall  make  its  records  available  to 
the  Commissioner  upon  request  for  the 
purpose  of  examination  or  audit. 

(b)  Each  applicant  shall  submit  such 
reports  and  Information  as  the  Com¬ 
missioner  may  reasonably  require  to  de¬ 
termine  the  amount  which  the  applicant 
may  be  paid  under  sections  2,  3,  or  4  of 
the  Act. 

(30  UA.C.  337, 338, 339, 340(a) ) 


(30  UAC.  338(d),  255(5)) 

(b)  In  a  State  for  which  group  classi¬ 
fications  of  generally  comparable  school 
districts  cannot,  in  the  judgment  of  the 
Commlssl(mer.  be  appropriately  estab¬ 
lished  pursuant  to  paragraph  (a)  of  this 
section, 

(1)  An  applicant  may  submit  to  the 
Commissioner  in  its  application  the 
names  of  districts  (approximately  five  in 


(30  U.S.C.  238(d),  244(5)) 

(c)  The  State  agency  shall  not  dis¬ 
tribute  group  rate  data  or  comparable 
district  data  to  applicants  for  Inclusion 
in  applications  prior  to  the  receipt  of 
advance  that  such  data  have  been  iq>- 
proved  by  the  Commissioner  unless  such 
data  are  clearly  Indicated  as  not  3^  hav¬ 
ing  been  so  approved. 

(30  u  s  e.  238(d) ,  244(6) ) 


§  115.41  Final  reports  by  applieimts 
under  sections  2,  3,  and  4. 

(a)  Submission  of  final  reports.  Each 
applicant  shall  for  each  fiscal  year  sub¬ 
mit  through  the  State  educational 
agency  on  Form  RSF-3  a  final  report  to 
enable  the  CommissloDer  to  determine 
the  amount  to  which  the  appBcant  is 
entitled  under  the  Act.  Copies  of  this 
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form  may  be  obtaii^  fr(»n  the  appro¬ 
priate  State  edocatloinal  agency.  Such 
final  repmia  must  be  received  by  the 
CommlsBioDer  on  or  before  the  30th  day 
of  September  fc^wlng  the  fiscal  year  for 
i;^ch  payment  Is  requested;  except  that, 
whenever  that  date  falls  on  a  Saturday. 
Sunday,  or  Federal  holiday,  the  final  date 
for  flHng  such  final  reports  shall  be  the 
next  succeeding  business  day.  No  certlfi- 
catlcm  of  payment  will  be  made  after 
the  ai^Ucable  date  for  filing  the  final 
report  for  any  fiscal  year  until  the  final 
report  for  that  fiscal  year  has  been  re¬ 
ceived.  Unto  an  such  reports  fm*  each 
year  for  which  an  ai^licant  has  received 
a  payment  have  been  received  In  proper 
form,  no  further  payment  to  such  appli¬ 
cant  win  be  made  under  the  Act  fm:  any 
subsequent  year,  unless  the  Commis¬ 
sioner  Is  satisfied  from  other  Informa¬ 
tion  that  the  payments  already  made  for 
the  year  for  which  a  final  report  Is  lack¬ 
ing  do  not  exceed  the  net  amount  due 
that  applicant  out  of  the  appropriations 
for  that  year. 

(b)  Failure  to  submit  final  report  when 
appropriations  are  insufficient.  In  addl- 
ticm  to  the  limitation  In  paragraph  (a) 
of  this  section  for  any  year  for  which  the 
Commissioner  is  required  to  reduce  the 
amotmts  which  he  certifies  for  payment 
because  the  funds  appropriated  are  In¬ 
sufficient  to  pay  In  fi^  the  total  amounts 
to  which  an  applicants  are  entitled,  m- 
less  the  final  report  has  been  received  by 
the  Commissioner  cm  or  before  the  ap¬ 
plicable  date  for  filing  that  final  r^;x>rt. 
an  applicant  will  not  be  entitled  to  any 
fmther  payment  out  of  fimds  available 
for  that  fiscal  year.  However,  an  appli¬ 
cant  which  has  not  received  Its  regular 
Initial  payment  for  that  year  will  have  its 
application  processed  for  that  regular 
Initial  payment  tf  a  final  report  Is  re¬ 
ceived  by  the  Commissioner  within  30 
days  aft^  the  applicable  date  for  filing 
that  final  report. 

(c)  Excessive  entitlement.  The  Com¬ 
missioner  may,  for  a  fiscal  year  for  whi^ 
no  final  report  has  been  received,  dis¬ 
allow  any  portion  of  the  estimated  en¬ 
titlement  which  he  may  determine  to  be 
excessive  on  ttie  basis  of  such  Informa¬ 
tion  as  is  available.  On  the  basis  of  all 
available  Information  and  whether  or  not 
such  a  r^wrt  has  been  submitted  after 
the  applicable  date  for  filing  a  final  re¬ 
port  following  the  close  of  the  fiscal  year. 
If  an  applicant  is  found  to  have  received 
fxmds  in  excess  of  Its  entitlement  or  pro¬ 
rated  portlcm  of  Its  entitlement  for  that 
fiscal  year,  that  excess  win  be  deducted 
In  computing  amounts  subsequently  cer¬ 
tified  for  payment  to  the  applicant  for 
the  current  of  subsequent  fiscal  year. 
Where  no  such  payments  are  due,  the 
applicant  wiU  be  required  to  refimd  such 
excess  to  the  United  States  through  the 
Commissioner. 

(d)  Information  submitted  after  dead¬ 
line  date.  No  effect  wlU  be  given  to  any 
report  or  Information  filed  by  the  appli¬ 
cant  after  the  applicable  date  for  filing 
a  final  report  to  increase  the  amount 
computable  on  the  basis  of  information 
filed  on  such  date,  except  that,  where 


clarifying  Infoimatlon  has  been  sohctted 
In  wrlt^  by  the  OommissioDer  lor  the 
purpose  of  processing  apirilcatlons  and 
atiaI  reports,  such  tnformatlan  may  be 
given  effect  if  received  In  writing  by 
the  Commissioner. 

(WO  v&xx  Mots)) 

§  115.42  Retention  of  records. 

Local  educational  ag«tcldi  receiving 
Federal  payments  under  the  Act  are  re¬ 
quired  to  keep  aH  records  suiKKai^ihg  the 
application  until  the  completion  of  the 
administrative  reviews  which  are  regu¬ 
larly  conducted  by  Federal  agencies,  or 
for  three  years  following  the  fiscal  year 
to  which  the  application  rdates,  which¬ 
ever  Is  earlier.  The  records  Involved 
which  have  been  questioned  should  be 
further  maintained  until  necessary  ad¬ 
justments  have  been  made  and  the  ad¬ 
justments  have  been  reviewed  and 
cleared  by  the  Federal  agencies  making 
such  reviews. 

(20  UJS.C.  240(a) .  123ae(a)  ) 

§  115.43  Reports  from  other  Federal 

agencies. 

Because  of  the  requirements  Of  section 
2  and  other  provlslans  of  the  Act,  the 
Commissioner  requires  information  with 
resp«;t  to  certain  payments  made  by 
other  Federal  departments  and  agencies 
for  the  same  general  purposes.  Pursuant 
to  the  provisions  of  section  402(b)  of  the 
Act,  other  Federal  departments  and 
agencies  which  made  expenditures  (di¬ 
rectly  or  otherwise)  for,  or  In  aid  ot  sup¬ 
plementation  of  elonentary  and  second¬ 
ary  education  with  respect  to  which  an 
applicati(xx  has  been  filed  with  the  Com- 
misskmer,  win  be  requested  to  file  ra- 
ports  of  commitments  and  expenditures 
for  such  purposes. 

(30UA.C.a43(b)) 

Subpart  F — ^Arrangements  Under  Section  6 
of  the  Act 

S  115.50  Arrangements  under  section 
6(a). 

(a)  Children  who  reside  on  Federal 
property  shall  be  educated  whenever 
possible  In  schools  operated  and  con¬ 
trolled  by  local  educational  agencies  On 
accordance  with  Eitate  laws  and  stand¬ 
ards). 

(b)  Insufficient  funding  under  section 
3  of  the  Act  does  not  provide  adequate 
justification  for  the  making  of  arrange¬ 
ments  under  section  6(a)  of  the  Act. 

(c)  In  appropriate  instances,  when  ar¬ 
rangements  are  mside  under  section  6(a) 
of  the  Act,  the  provisions  of  section  6(f) 
shall  be  applied. 

(d)  To  the  extent  practicable,  the 
Commissioner  win  limit  such  payments 
to  that  of  the  per  pupfi  cost  provided  for 
children  in  comparable  communities  In 
the  State.  In  order  to  establish  such 
cost,  the  agency  ox  department  proposing 
the  arrangements  must  submit  the  per 
pupil  cost  data  for  the  foUowlng  agen¬ 
cies: 

(1)  The  local  educational  agency  in 
which  aU  or  pmrt  of  the  Federal  property 
where  the  children  reside  and  lor  which 


a  proposal  Is  being  submitted  is  located, 
or.  If  the  Federal  property  is  not  located 
within  a  local  educational  agency,  one 
of  the  local  educational  agencies  con¬ 
tiguous  to  such  Federal  property; 

(2)  The  local  educational  agency  In 
which  the  capital  city  of  the  State  is  lo¬ 
cated;  and 

(3)  From  one  to  three  additional  local 
educational  agencies  thoueht  to  be  gen¬ 
erally  comparable  to  that  of  the  schools 
affected  by  the  propoeaL 

(WO  VS.C.  241(e);  House  Report  Ko.  81-2287, 
June  20, 1»50.  22-23) 

S  115.51  Arrangements  under  section 

6(b>. 

(a)  When  the  C^ommlssioner  makes 
arrangements  under  section  6(a)  of  the 
Act,  he  win  under  ai^>ropiiate  circum¬ 
stances  also  make  arrangements  lor 
those  chfidren  for  whose  education  he  is 
authorized  to  make  provisions  under 
sectiem  6(b)  of  the  Act. 

(b)  Where  a  parent  residing  on  the 
Federal  prcgierty  Is  transferred  azKi  the 
family  moves  from  housing  on  Federal 
property  to  housing  in  an  area  adjacent 
to  the  Federal  prc^ierty,  the  depradent 
chfidren  win  be  per^tted,  as  determined 
by  the  Commissioner,  to  continue  in 
attendance  at  tiie  section  6  school  for  the 
remainder  of  the  fiscal  year  inpvlded 
that  they  continue  to  reside  in  such 
adjacent  area.  Where  a  parent  is  assigned 
to  a  Federal  proper^  on  which  there  is 
a  section  6  sdiool  and  is  assigned  famUy 
bousing  on  Federal  property  which  the 
operating  Federal  agency  certifies  will  be 
avafiable  for  occxipancy  and  win  be 
occupied  within  ninety  (90)  days  fnxn 
the  beginning  of  the  school  term,  the 
dependent  children  may  be  permitted  to 
attend  the  section  6  school  v^e  residing 
In  an  area  adjacent  to  sudi  Federal 
property  for  the  portion  of  the  ninety- 
day  period  as  required  by  such  residence. 
(60  UJS.O.  241(b)) 

i  115.52  Arrangements  under  section 
6(e), 

(a)  When  the  Commissions  makes 
arrangements  unds  section  6(a)  of  the 
Act,  he  win  unds  atvroi»late  circum¬ 
stances  also  make  arrangements  In  con¬ 
nection  therewith  for  those  chlldrsi  for 
whose  education  he  Is  authorized  to 
make  provision  unds  section  6(c)  of  the 
Act. 

(b)  Children  may  be  permitted  to 
attend  the  section  6  schools  under  the 
provisions  of  section  6(c)  upon  submis¬ 
sion  of  a  proper  proposal  approved  by  the 
Ccnnmlsslons.  Such  children  may  In¬ 
clude  only: 

(1)  CThlldren  of  a  parent  employed  by 
the  United  States  In  Puerto  Rico  under 
the  following  condltkms: 

(I)  The  employing  Federal  agency  has 
a  policy  of  tranter  or  reassignment  of 
personnel  who  occupy  the  same  or 
similar  grade,  position,  or  classification 
of  the  parent  and  the  parent  Is  subject 
to  such  policy; 

(II)  Such  agency  normally  makes  re- 
asslgnments  or  transfers  of  such  em¬ 
ployees  to  places  where  English  is  the 
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language  of  Instruction  In  the  school 
normally  attended  by  children  of  Federal 
employees; 

(2)  Childrrai  of  a  federally  employed 
parent  If: 

(I)  Such  parent,  with  his  family,  has 
been  stationed  In  an  area  In  which 
English  is  the  language  of  Instruction  In 
the  schools  generally  attended  by  the 
children  of  such  employees; 

(II)  Such  parent  has  been  assigned  to 
a  location  where  the  family  Is  not  au¬ 
thorized  by  the  employing  agency  to  go; 
and 

(iii)  Either  of  the  following  conditions 
exists: 

(o)  Such  parent’s  home  of  record  is 
Puerto  Rico;  or 

(b)  The  home  of  such  parent  or  such 
parent’s  spouse  was  Puerto  Rico  prior  to 
their  marriage;  and 

(3)  Children  of  a  parent  who  Is  em¬ 
ployed  as  a  supervisor,  administrator  or 
Instructional  personnel  In  a  facility  for 
which  arrangem^ts  are  made  pursuant 
to  section  6  of  the  Act,  If  both  of  the 
following  conditions  exist: 

(i)  Such  parent  was  hired  in  a  country 
In  which  ^iglish  is  the  primary  lan¬ 
guage;  and 

(il)  Hie  fsunily  of  such  parent  mi¬ 
grated  to  Puerto  Rico  from  an  area  In 
which  English  Is  the  language  of  Instruc¬ 
tion  In  schools  generally  attended  by 
children  of  such  employees. 

(20  UJB.C.  241(e):  Sen.  Bept.  No.  311,  SOth 
Goog.,  1st  Sees.,  June  9,  1905,  2;  H.  Kept.  No. 
703,  July  3,  1963,  83d  Cong.,  1st  Seas.,  24,  28, 
67) 

§  115.53  Proposal  for  arrangements 
under  section  6. 

(a)  Any  local  educaticxial  agency,  or 
the  Federal  department  or  agency  ad¬ 
ministering  the  Federal  property  on 
which  part  mr  all  of  such  section  6  chil¬ 
dren  reside,  which  believes  that  the  Com¬ 
missioner  should  exercise  his  authority 
under  section  6  of  the  Act  to  make  ar¬ 
rangements  to  provide  free  public  edu¬ 
cation  for  children  who  reside  <xi  Federal 
property  or  in  other  appropriate  areas, 
and  which  is  willing  to  enter  into  or 
assist  In  entering  Into  such  arrange¬ 
ments,  should  file  a  proposal  with  the 
Commissioner,  on  or  before  April  30  pre¬ 
ceding  the  fiscal  year  for  which  such  ar¬ 
rangements  would  be  made. 

(b)  Such  proposal  shall  be  in  the  form 
prescribed  by  the  Commissioner  and  bear 
the  endorsement  of  either  the  State  and 
local  educational  agencies  or  of  the  ap¬ 
propriate  ofiBcials  of  the  Federal  depart¬ 
ment  or  agency  administering  the  pn^- 
erty  or  properties  on  which  the  children 
reside,  as  appropriate.  Such  proposal 
shall  Include  the  following: 


(1)  The  reasons  why  the  Cmnmis- 
sloner  should  make  a  determination  to 
mter  Into  such  arrangements; 

(2)  The  estimated  number  of  children 
to  be  educated; 

(3)  Financial  and  educational  details 
necessary  for  the  Cmnmlssloner  to  make 
the  determinations  and  arrangements  re¬ 
quired  imder  section  6  of  the  Act;  and 

(4)  The  name  of  the  local  educational 
agency  or  Federal  d^>artment  or  agency 
which  would  provide  such  free  public 
education. 

(20  UJ5.C.  241(d)) 

§  115.54  Determinations  by  the  Com¬ 
missioner  pursuant  to  section  6. 

If  under  section  6  oi  the  Act  the  Com¬ 
missioner  determines  that  he  is  required 
to  make  such  arrangements  to  provide 
free  piiblic  education  for  part  or  all  of 
the  children  on  whose  bdialf  the  request 
is  made  or  If.  acting  upon  Informaticai 
otherwise  rec^ved,  he  makes  a  determi¬ 
nation  to  provide  free  puMlc  education 
for  children  who  reside  on  Federal  prop¬ 
erty  or  adjacent  areas,  micdi  arrange¬ 
ments  shall  be  made  with  a  local  educa¬ 
tional  agency  or  with  the  Federal  depart¬ 
ment  or  agency  administering  the  Fed¬ 
eral  property  on  which  part  m*  all  of  th« 
children  reside  who  wUl  be  provided  ed¬ 
ucation  pursuant  to  the  arrangements. 
(20n.8.C.  241.243(a)) 

§  115.55  Notice  of  Commissioner's 
action. 

The  Commissioner,  after  his  review  of 
the  proposal,  will  notify  the  responsible 
Federal  official  or  the  local  educational 
agency  of  his  action  respecting  the  ar¬ 
rangements  to  be  made  and  the  amount 
of  Federal  funds  approved  for  the  year’s 
operating  budget.  Upon  receipt  of  such 
notice  the  agency  may  take  a]n>r(vriate 
action  to  carry  out  the  arrangements  but 
should  not  incur  any  binding  financial 
obligation  prior  to  notification  that  the 
necessary  funds  have  been  aivr(H>rlated 
and  are  available.  In  those  cases  where 
the  education  is  to  be  provided  by  a  local 
educational  agency,  the  Commissioner 
will  enter  into  an  agreement  with  the 
agency  which  will  specify  the  terms  and 
conditions  on  which  the  education  Is  to 
be  provided  and  the  basis  on  whlcAi  the 
Federal  payment  will  be  made.  The  Com¬ 
missioner  will  pr^are  the  agreement  and 
send  it  to  the  local  educational  agency 
for  signature. 

(20  UJS.C.  241(d)) 

§  115.56  Arrangements  under  section 
402(a). 

(a)  The  Commissioner  will,  pursuant 
to  proper  agreement  with  the  applicant 
local  educational  agency  and  a  Federal 
department  or  agency,  arrange  with  such 
Federal  department  or  agency  for  the 


utilization  of  services  and  facilities  and 
the  transfer  of  ftmds  for  the  cost  thereof 
in  the  following  circumstances: 

(1)  The  local  educational  agency  is  an 
applicant  imder  section  3  of  the  Act,  and 
is  legally  or  otherwise  unable  to  provide 
to  children  residing  on  Federal  property 
the  particular  educational  services  and 
facilities  regularly  furnished  its  other 
children;  or 

(2)  The  Federal  agency  or  depart¬ 
ment  cannot  legally  accept  compensa¬ 
tion  to  provide  such  services  and 
facilities. 

(b)  The  total  amount  of  fimds  trans¬ 
ferred  to  cover  the  cost  of  such  services 
and  facilities  will  be  deducted  from  the 
sectiem  3  entitlement  of  the  local  educa- 
ticmal  agency. 

(20  UA.C.  243(a)) 

§  115.57  Expenditures. 

In  making  such  arrangements,  the 
Commissioner  shall  not  make  payments 
for  (a)  expenditures  made  prior  to  his 
determination  that  he  is  required  to 
make  such  arrangements;  or  (b)  ex- 
pendlttires  made  subsequent  thereto 
unless  such  expenditures  are  within 
the  definition  of  “current  expendi¬ 
tures”  In  section  403(6)  of  the  Act 
or  are  within  the  general  terms  of 
the  arrangements;  or  (c)  eixpendlt\ures  in 
excess  of  the  actual  or  reasonable  per 
pupil  expenditure  of  providing  free 
public  education  in  the  applicable  State. 

(20  nB.C.241) 

§  115.58  Reports. 

The  local  educational  agency  or  the 
Federal  department  or  agency  with 
which  such  arrangements  are  made 
shall  make  such  reports  to  the  Commis¬ 
sioner  from  time  to  time  as  he  may  re¬ 
quire  to  perform  his  functiems  imder  the 
Act. 

(20  UB.C.  241  (d) ,  243  (b) ) 

S  115.59  Termination  of  arrangements. 

Arrangements  under  section  6  of  the 
Act  shall  be  limited  to  provide  free  public 
educatitm  for  not  more  than  one  school 
year.  If  the  Cmnmissioner  determines 
that  the  local  educational  agency  or  the 
Federal  department  or  agency  with 
which  arrangements  have  been  made  has 
substantially  deviated  from  the  terms  of 
the  arrangements,  he  will  so  notify  the 
local  educational  agency  or  the  Federal 
department  or  agency  concerned.  If  the 
local  educational  agency  (h*  the  Federal 
department  or  agency  does  not  within  a 
reasonable  time  comply  with  the  terms 
of  the  arrangements,  the  Commlssicmer 
may  terminate  such  arrangements  with¬ 
out  further  notice. 

(20  UB.C.  241) 
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